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THE IMPORTANCE OF EXERCISING CARE IN GIVING 
NOTICE OF DISHONOR. 


The sending out of notices of dishonor is a matter to which banks 
should direct their most careful attention. The failure to put a notice 
of this kind in proper form, or to mail it within the time required by 
law, or to address it properly has often resulted in discharging from 
liability the person whom the bank desired to hold liable. 

Among the legal decisions in this issue is a portion of the court’s 
opinion in the case of Doherty v. First National Bank, recently decided 
by the Kentucky Court of Appeals. In this case it was held that the 
notice of dishonor involved, which was attacked by the defendant in- 
dorser on several grounds, was sufficient in law and that the bank which 
sent the notice was entitled to hold the indorser to whom the notice was 
mailed. Nevertheless this decision clearly indicates the great care which 
should be exercised in sending out notices of dishonor. 

This case particularly emphasizes the importance of keeping detailed 
and accurate records of all notices sent out. At the time of mailing a 
notice, it takes but very little time to make a record of the fact that a 
notice has been mailed. It is well worth the small amount of time and 
labor involved for a bank to keep a small record book in which letters 
containing notices of dishonor are entered after the notice has been 
properly addressed, stamped and sealed. As soon as the notice has been 
deposited in the mail, the time of mailing can be added to the record 
and the record is then complete. If at some subsequent time the question 
arises as to whether or not such a notice was sent, the record thus kept 
can be referred to and the person who made it is in a position to state 
positively that the notice in question was properly addressed, that it 
was covered by the proper amount of postage and that it was mailed 
at a certain time. On the other hand, where no such record is kept, it 
is practically impossible after the lapse of a few weeks or months to 
find anyone who can honestly say that he distinctly recollects these 
essential details connected with the sending out of a particular notice 
of dishonor. 
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In the case mentioned above the bank was put to considerable trouble 
in the matter of establishing that a notice of dishonor had actually 
been sent out. The president of the bank testified that on a certain day 
he dictated the letter containing the notice to his stenographer and 
signed it. The stenographer corroborated this and testified further that 
the president had given her specific directions to see personally to the 
mailing of the letter. She also stated that she thought she put a two 
cent stamp on the letter and that she deposited it with her own hands 
in a letter box near the bank at 10 o’clock on the morning that the letter 
was written. A carbon copy of this letter was produced. The super- 
intendent of mails was called as a witness and gave testimony to the 
effect that a letter mailed and addressed as this one was would be de- 
livered in the usual course between 2 and 2:45 o’clock in the afternoon. 
It was further shown that the letter in question was never returned to 
the bank. Other witnesses testified that the defendant indorser, to 
whom the letter was sent, appeared at the bank with the letter in his 
hand on the following day. On the other hand, the defendant em- 
phatically denied that he ever received the notice in question. The 
court decided that the fact that the stenographer could not positively 
recall placing a stamp on the letter, but could only say that she thought 
that she stamped it, was immaterial in view of the other testimony 
tending to establish the fact that the notice had been mailed. It was 
held that the mailing of the notice was supported by the weight of 
evidence. Clearly this is a case where an accurate record of the ad- 
dressing, stamping and mailing of the notice would have saved much 
time and trouble. And this case is only one of many. Numerous cases 
are to be found in reports where banks and other holders of negotiable 
instruments have had a decidedly hard time of it to prove their asser- 
tion that notice of dishonor had been given by mail. And, what is more 
unfortunate, there are many instances wherein it has been held that 
the evidence offered was insufficient to prove the mailing of the notice. 

FORM OF NOTICE OF DISHONOR. 

In the decision above referred to the notice of dishonor was attacked 
on the further ground that it was not sufficient as to form to constitute 
a valid notice. The notice was given in a letter addressed to the in- 
dorser which read as follows: 

“Two notes of the Paracamph Company for $5,103.55, each bearing 
the indorsements of Geo. M. Boone, C. C. McClarty, and yourself, 
matured in this bank on the 11th inst., and are not attended to. Please 
call at once and pay these notes and oblige.” 

It will be seen that the notice stated that the notes had not been at- 
tended to and requested payment; it also gave the name of the maker, 
the amount, the date of maturity and the names of the other indorsers. 
One objection which the defendant raised to the notice was that the 
notes were for $5000 and not for the amount recited in the notice. 
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The amount stated in the notice was the amount due on the notes at 
maturity. It was held that this notice was sufficient under the pro- 
visions of the Negotiable Instruments law, providing that a notice of 
dishonor may be given in any terms which sufficiently identifies the in- 
strument and indicates that it has been dishonored. 

This is another matter to which banks might with profit to themselves 
direct their attention. The indorser of a negotiable instrument always 
feels that an injustice has been done if he is called upon to pay. If he 
transfers the instrument for value, he regards the transaction as closed. 
He feels that the holder at maturity should look to the maker or drawer 
for payment. He does not relish the idea to be called upon to maké 
payment himself, thus putting him to the trouble and expense of collect- 
ing from some prior party. If the indorser has indorsed for accommoda- 
tion, he usually does so on the maker’s assurance that the note will 
be taken care of at the proper time and that he will never be called upon 
to make payment. Whether this is so or not, it is certainly a fact that 
indorsers are peculiarly averse to taking up instruments upon which 
their signatures appear. They will resort to every legal technicality 
to escape liability. There is no end to the decisions in the reports wherein 
indorsers have sought to avoid liability on the ground that the notice 
of dishonor sent to them was insufficient in law. The way to meet this 
situation is for the bank to take the slight trouble of seeing to it that 
every notice which it sends out is legally sufficient. It is far better to 
send a notice which expresses more that the law demands than it is to 
send out one which barely complies with the law’s requirements. 

The best suggestion we are able to make in this connection is that 
notice contain a copy of the instrument to which it refers. Of course, 
where a note contains lengthy provisions in reference to such matters as 
deposit and sale of collateral, etc., these may be omitted. If the notice 
does not contain a copy of the instrument, then the banker should see 
to it that it recites every detail of the instrument from its number, if 
it has one, to the last signature which appears upon its back. 


ATTENDANCE AT DIRECTORS’ MEETINGS. 


It lies in the power of a bank director to remain away from meetings 
of the board. If his absences are too frequent he may be dropped from 
the directorate but there is no law under which he can be compelled to 
be regular in his attendance and to give the bank the benefit of his 
experience and advice. A little knowledge of the law, however, in the 
possession of a bank director, might have a good moral effect upon him 
and might assist him in breaking the bad habit of attending board 
meetings only when it suits his convenience and does not interfere with 
other matters which he deems of greater importance. A simple prop- 
osition of law is laid down in a recent decision of the United States 
District Court. The decision is Williams v. Brady 230 Fed. Rep. 740. It 
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is an action by the receiver of a bank, brought against its directors seeking 
to charge them with personal liability for certain losses sustained by the 
bank during their term of office. Some of the directors, it seems, were 
persistent in their absence from meetings of the board. At these meetings 
loans were made to various corporations and individuals which resulted 
in serious loss to the bank. The question came up on a motion made by 
the defendants to dismiss the bill of complaint. A motion of this kind 
in effect declares that, even admitting the truth of every allegation in 
the bill, no cause of action is stated and asks that the case be thrown out 
of court. In this instance it was held that the bill set forth a sufficient 
cause of action. The effect of the decision is merely that, if the plaintiff 
is able to establish by evidence the allegations set forth in the bill, then 
he is entitled to secure judgment against the defendants, unless 
they are able to establish a valid legal defense. The following quotation 
taken from the opinion indicates the view which the court takes of the 
obligations assumed by a bank director and his liability for a failure to 
live up to those obligations. 

** I fail to see how the facts, upon which it is sought to base liability 
under the common law against those directors who persistently failed 
to attend meetings, could be more specifically set forth. It is not open 
to doubt, I think, that a willful and continued failure on the part of a 
director to attend meetings of the board at which the business of the 
bank is conducted, and to familiarize himself, to some extent, with the 
bank’s affairs is a violation of the duty which the common law imposes . 
upon directors, and, if loss results therefrom, that he is liable, because 
such action is, in itself, a failure to exercise the ordinary care and pru- 
dence in the administration of affairs of the bank which the law imposes 
upon directors. Of course, a director is not required to attend every 
meeting, and it may be that some of the losses which were the result 
of actions which were not violations of any statute, taken at meetings 
at which some of the directors, who were occasionally absent, were not 
present, and who did not thereafter approve, expressly or substantially, 
such actions of the board, cannot be held liable for those losses. But 
quite a different situation is presented by a willful and continued failure, 
during the whole course of one’s directorship, to attend meetings of the 
board and to give the board the benefit of his judgment and advice. 
This, coupled with a charge that the losses resulted therefrom, sets 
forth a cause of action. ” 





RIGHT OF COLLECTING BANK TO RECOVER ON STOPPED 
CHECK. 


It is a peculiar and unhappy truth that sometimes precautions care- 
fully taken, and intended to keep the cautious one out of trouble, become 
the very cause of disaster. 

In many states a bank which receives a check for collection and for- 
wards it to its destination through one or more correspondent banks 
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is held liable to the depositor of the check in the event that, through 
the default or neglect of one of the correspondents the collection is not 
made. And so it has come about that well informed banks in these 
states have adopted the custom of placing upon their deposit slips a 
printed statement under which they are not responsible for the defaults 
of their correspondents. 

This is what the plaintiff bank in the case of American Savings Bank 
and Trust Co. v. Dennis did. Upon its deposit slips appeared this 
printed clause: 

“‘ This bank in receiving checks or drafts on deposit or for collection 
acts only as your agent and beyond carefulness in selecting agents at 
other points and in forwarding to them, assumes no responsibility. 
In making this deposit the depositor hereby assents to the above con- 
dition.” 

If the plaintiff bank sent a check, received for collection, forward to 
a suitable correspondent and that correspondent, through its careless- 
ness failed to make the collection, the plaintiff bank would not have been 
liable to the depositor of the check. The printed clause on the deposit 
slip would have protected the bank. But the unexpected always happens, 
in banking as well as everywhere else. In this particular instance this 
is what happened. The drawer of a check for the sum of $750 delivered 
it to the payee, by whom it was deposited in the plaintiff bank. In 
depositing the check, the payee used a deposit slip bearing the printed 
notice quoted above. The teller of the bank entered the amount of the 
check in the payee’s pass book and upon the books of the bank he was 
given credit for the amount as cash. The check was promptly for- 
warded by mail and presented for payment but was refused by the 
drawee for the reason that payment had been stopped. In the meantime 
the plaintiff bank had permitted the depositor to draw out on checks 
the sum of $664.70 against this deposit. When the check came back, 
the plaintiff bank made a demand upon the depositor to make good the 
amount which he had drawn against the credit, but he did not comply 
with this demand. Thereafter this action was instituted against the 
drawer. 

By way of defense the drawer set up that the plaintiff bank could 
not recover from him for the reason that it was merely a collecting 
agent and had no interest in the check, its character as such being fixed 
and determined by the clause printed on the deposit slip. The plaintiff 
bank in an attempt to overcome the effect of the clause on the deposit 
slip wanted to show that, under its customary method of doing business, 
if the check had been actually received as a collection item, it would 
never have gone on the books to the credit of the depositor at all, but 
would have been received at the collection window and the depositor’s 
account would not have shown the credit until the proceeds of the check 
had been received. The court decided that the bank had no right to 
introduce evidence of this kind for the reason that the custom or practice 
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of the bank could not be binding upon a customer unless it should appear 
that the customer had knowledge thereof and there was no evidence in 
this instance that the customer had any knowledge whatever of the 
practice of the bank in this regard. 

It was held that the plaintiff bank had no right to recover in an 
action against the drawer on his check for the further reason that there 
is a rule of law to the effect that, where a check is deposited with the 
understanding that if the bank fails to collect, the amount may be 
charged back to the depositor’s account, the check remains the property 
of the depositor and title does not pass to the bank; allowing the de- 
positor to check against such credit is looked upon in these circumstances 
as a mere gratuitous privilege. 

The rule applied in this case somehow does not seem to work out 
justice. Perhaps the depositor of the check was not aware of the practice 
followed by the plaintiff bank in collection transactions of this kind, 
but he was certainly aware of the fact that he was permitted to draw 
nearly $700 against the credit allowed him by the bank. The bank 
could not have relied on its right to charge back the check, in the event 
of its non-collection. There was nothing against which to make the 
charge. The depositor’s account consisted merely of the credit given 
to him for this particular check. When the bank advanced its money 
on checks drawn by the depositor against the credit thus given him, 
the bank, in our opinion at least, became a holder in due course of the 
check in question to the extent of the amount advanced. This rule that 
a bank, which permits the depositor of a check to draw against the 
deposit before collection, is a holder in due course to the extent of the 
amount advanced has been applied in other decisions and it would seem 
that it is the rule which should have been applied here. 

This case was decided recently by the Supreme Court of Washington 
and the court’s opinion will be found among the legal decisions pub- 
lished in this issue. 


INSOLVENCY OF BANK HAVING PUBLIC MONEYS ON DE- 
POSIT. 


In this number of the JouRNAL among the legal decisions, we publish 
two cases involving a deposit of public moneys in a bank which after- 
wards became insolvent. In each instance the money was deposited 
generally, that is, it was deposited in the ordinary account against which 
the depositor is permitted to draw checks and was not placed on special 
deposit, where the bank is expected to act as a sort of bailee or custodian 
of the deposit and to return the identical deposit upon demand. In 
each instance the bank subsequently failed and the claim was made that 
the public moneys were entitled to a priority over other deposits on 
the theory that they constituted a trust fund. In one of the cases it 
was held that the claimant was entitled to no such priority. In the other, 
the opposite conclusion was reached. There is, however, no incon- 
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sistency between these two decisions. These two opposing conclusions 
were reached because of the fact that one state had a statute bearing 
upon the case while the other state had no such statute. 

The first of these two decisions, that is the one in which it was decided 
that no priority of payment could be claimed, is Phillips v. Yates Center 
National Bank, recently decided by the Supreme Court of Kansas. 
In this case it appeared that the clerk of district court deposited in her 
name as such clerk public moneys coming to her hands. She was given 
a passbook in which credits to the account were entered and she drew 
and issued checks against the balance standing in her name. There 
was no statute which prohibited court clerks from depositing public 
funds in this manner. It was decided, therefore, that this method of 
depositing the public funds was perfectly legal. The fact that they were 
public moneys and, therefore, a trust fund in the hands of the court clerk, 
did not make them such in the hands of the bank. The bank received 
the money not from the public for the purpose of holding it in trust, 
but from the court clerk for the purpose of paying it out upon checks 
drawn by her. It was decided that there was nothing in this transaction 
which would entitle these funds to a priority over other deposits. 

The other case is that of the Bank of Nampa, a recent decision of the 
Supreme Court of Idaho. In that case it appeared that a statute of the 
state of Idaho prohibits a public officer from depositing public moneys 
in a bank except on special deposit or as otherwise authorized by law. 
The treasurer of an irrigation district deposited the moneys coming to 
his hands as such treasurer upon general deposit with a bank which 
afterwards became insolvent. It was held that, inasmuch as the act of 
the treasurer in placing this money on general desposit was in violation 
of law, the deposit became a trust fund in the hands of the bank and not 
a part of the bank’s assets and that the irrigation district was entitled 
to a priority over other deposits. 


RIGHTS OF BANK UNDER TRUST RECEIPT. 


When a consignee of merchandise is unable to pay the draft drawn 
against the shipment and cannot obtain the bill of lading until he does 
pay the draft, he generally arranges with some bank for the financing 
of the transaction. 

In cases of this kind it is customary for the consignee to deliver to 
the bank, among other papers and documents, a trust receipt. The 
ordinary trust receipt recites that the consignee has received certain 
goods, that he will hold them in trust for the bank as its property, that 
he will sell them for the account of the bank and deliver the proceeds 
of the sale to the bank to be applied on his indebtedness to the bank. 
Trust receipts also frequently provide for other matters such as the in- 
suring of the goods and as a rule contain a provision to the effect that 
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the bank may at any time cancel the trust and take possession of the 
goods or of the proceeds in case they have been sold. 

So long as everything runs along smoothly with the purchaser of the 
goods the trust receipt is ample protection to the bank; under its pro- 
visions the bank may take possession of the goods, or if the goods, or 
part of them, have been sold, it may recover the proceeds of the sale. 
What happens when the person who has given the trust receipt becomes 
insolvent, or makes an assignment or in some other manner relinquishes 
his estate to his creditors? What are the rights of the bank in such 
circumstances? Is the bank entitled to a priority over other creditors? 

This question came up in the case of People’s National Bank v. Mul- 
holland, recently decided by the Supreme Judicial Court of Massachus- 
etts and published among the legal decisions in this issue. An importer 
received a consignment of hides and arranged with the plaintiff bank to 
pay the draft drawn against the shipment, so that he could secure the 
bill of lading and the goods which it represented. He delivered his col- 
lateral promissory note to the bank for the amount of the draft and along 
with it a trust receipt for the hides. The form in which this trust receipt 
was written does not appear in the decision, but presumably it was in 
the style of the ordinary trust receipt above referred to. 

Sometime later the importer died insolvent. At the time of his death 
part of the hides had been sold and the rest of them had been manufac- 
tured into leather. The unsold skins and the proceeds of those which had 
been sold were so mixed with the other skins and money of the importer 
as to be incapable of identification. For this reason the bank was unable 
to establish a trust in its favor. 

The bank then contended that the receipt was valid as a mortgage. 
It was held that, even if it could be said that the trust receipt gave the 
bank the rights of a chattel mortgagee, it was not valid as such as against 
the creditors of the importer’s bankrupt estate, for the reason that a 
statutory provision requires chattel mortgages to be recorded in order 
that they shall be binding upon third parties. 

It was also held that the transaction did not constitute a pledge. 
It could not operate as a pledge for the reason that the bank never had 
possession of the hides. 

This decision shows that the trust receipt is not absolute protection 
to the bank; it shows that a bank should exercise care in accepting 
receipts of this character and should first assure itself that the party 
with whom it is dealing is financially responsible. 

|  SASSSISSESESETEIES 
THE AMBIGUOUS ACCEPTANCE. 

Now that a number of banking institutions in the country are author- 
ized by law to accept bills of exchange, it is well that the banker should 
give a little attention to some of the rules of law which apply to trans- 
actions of this kind. The better acquainted the banker is with the law 
regulating the acceptance, the less likelihood there is of litigation result- 
ing from his act in accepting a bill. 





EDITORIAL 585 


The ordinary way of accepting a bill is merely for the drawee to 
write the word “Accepted” on the face of the bill and place his signature 
thereon. It sometimes happens, however, that the banker does not 
wish to give a general acceptance of this kind, but desires rather to 
make his liability depend upon some condition expressed in the accep- 
tance. In attempting to frame a conditional acceptance, there is always 
a possibility that the acceptor may not use words which express precisely 
the condition upon which he wishes his acceptance to depend. 

An illustration of this kind is found in a decision by the Supreme 
Court of Washington, Schwabacher Hardware Co. v. A. W. Miller 
Saw Mill Co. The opinion of the court will be found among the legal 
decisions published in this issue. In this case the drawer of the bill 
was indebted to the drawee under a certain contract known to the 
parties as the Northwestern Fisheries Company contract. The drawee 
wished to pay the bill out of the money received from this contract 
and accepted in the following terms: 

“Accepted payable out of proceeds of Northwestern Fisheries contract 
when same become available.” 

After giving this acceptance the drawee received a remittance of part 
of the proceeds of the Fisheries contract and applied the money to the 
satisfaction of its claim against the drawer. The holder of the bill 
brought suit against the acceptor claiming that under the terms of the 
acceptance the money thus received by the drawee should have been 
applied to the discharge of the bill. The drawee’s contention in this 
regard was that the word “proceeds’”’ used in the acceptance meant 
“net proceeds.” 

It was decided that the holder of the bill was correct in his contention 
and that the acceptor should have applied the money received from the 
Fisheries contract to the satisfaction of the bill rather than to the satis- 
faction of its claim against the drawer. It was decided that it was not 
a valid objection that the construction thus placed upon the acceptance 
would give the holder greater rights than the drawer of the bill had. 
To use the language of the court: ‘‘A holder of a conditional acceptance 
* ¥* * gets what the acceptance says he gets, even if more (than the 
drawer would be entitled to) and when the acceptance is ambiguous 
he gets what the court decides that the acceptance says.”’ 

Under this decision the word “‘proceeds” is one which should be avoided 
in the writing of an acceptance unless it is qualified by words which 
indicate what sort of proceeds the acceptor is talking about. If he in- 
tends to pay the bill only out of the net proceeds of a particular trans- 
action, then he should take the trouble to explicitly state that fact in 
the acceptance. Otherwise the claim of the holder of the bill to the 
gross proceeds of the transaction may be given priority over the claim | 
of the acceptor. 
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DELAY IN PRESENTING CHECK. 

It is always well to keep in mind that a bank check is not intended 
to circulate as currency. The law requires that it should be presented 
within a reasonable time after its issue. A failure to observe this require- 
ment discharges the drawer of the check to the extent of any loss occa- 
sioned by the delay. About the only way in which the drawer of a check 
can be injured through the failure to promptly present his check for 
payment is where the drawee bank fails prior to the presentment. The 
effect of the rule is this: if the holder of a check delays in presenting 
it for payment and if the drawee bank fails before the presentment is 
made and if it appears that the check would have been paid had it been 
presented within proper time, then ‘the drawer is discharged of any 
liability on the check, provided, of course, that the check would have 
been paid if it had been presented in proper time. 

The question then arises as to what is a proper time for the present- 
ment of a check. As a general rule if the check is received in the same 
town in which the drawee bank is located on the day after its 
receipt it should be presented before the close of banking hours. In 
some jurisdictions an extra day is allowed where the check is deposited 
in another bank and presented through the clearing house. If the check 
is drawn on an out-of-town bank, it should be forwarded for collection 
not later than the day after its receipt. 

While slight variations are found in the rules regulating the present- 
ment of checks, as they are applied in the different states, one thing 
is certain—it is absolutely fatal for the holder of a check to carry it 
around in his pocket for two or three days before undertaking to present 
it for payment. That is what happened in the case of First National 
Bank v. Hans Pederson Construction Company, a recent decision by 
the Supreme Court of Washington, published among the legal decisions 
in this issue. The action was brought against the drawer of a check by 
a bank which had cashed it for the payee. The check in question was 
delivered to the payee on the 17th of the month. He held it for four 
days and then had it cashed at the plaintiff bank which was located 
outside of Portland, Oregon. The plaintiff indorsed it to a Portland 
Bank on the same day and on the 22nd the Portland Bank sent it to 
a bank in Seattle. The Seattle Bank forwarded it to its correspondent 
at Raymond, Wash., where the payee was located on the 23rd and on 
the following day was presented for payment. The check was not paid 
for the reason that the drawee had closed its doors on the 23rd. It 
appeared that if the check had been presented prior to the failure it 
would have been paid. It was held in this case that the delay in pre- 
sentment released the drawer from liability. 
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THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


VIII. CLEARING HOUSES 


Clearing House Functions. 

The primary object of a clearing house is the exchange of checks and drafts 
between banks and the settlement of balances resulting therefrom. 

Effect on Drawer of Sending Check through Clearing House. 

When a check is presented through a clearing house, thereby adding one 
day to the time required for presentment, there is a conflict of authority 
as to whether the drawer is discharged, in the event that the check 
is not collected, because of the failure of the drawee bank. 

Liability of Bank Sending Check Through Clearing House. 

Where a collecting bank presents a check through a clearing house, thereby 
requiring extra time for the presentment, and the check is returned 
because of the failure of the drawee bank, the collecting bank is not 
liable to the depositor, where the depositor is aware that it is the common 
practice to collect checks in this manner. 


§178. Clearing House Functions. The primary object of the clearing 
house is the exchange of checks and drafts between the banks associated 
together for that purpose and the settlement of balances resulting from 
such exchanges. The clearing house, however, has developed in im- 
portance far beyond the contemplation of its originators. It has come 
to exercise a powerful and beneficial influence upon the commercial and 
financial welfare of the country. 

James G. Cannon in his work on clearing houses gives the following 
description and classification of clearing houses in the United States: 
“The clearing-houses in the United States may be divided into two 
classes, the sole function of the first of which consists in clearing notes, 
drafts, checks, bills of exchange, and whatever else may be agreed upon; 
and the second of which, in addition to exercising the functions of the 
class just mentioned, prescribes rules and regulations for the control of 
its members in various matters, such as the fixing of uniform rates of 
exchange, interest, charges, collections, etc. 

“‘Clearing-houses may also be divided into two classes with reference 
to the funds used in the settlement of balances: First, those clearing- 
houses which make their settlements entirely on a cash basis, or * * * by 
such forms of acknowledgment or certificate as the associated banks 
may agree to use in their dealings with each other as the equivalent or 
representative of cash; and second, those clearing-houses which make 
their settlements by checks or drafts on large financial centers.” 

In the case of Mount Morris Bank v. Twenty-Third Ward Bank, 
172 N. Y. 244, 64 N. E. Rep. 810, the New York Court of Appeals 
refers to clearing-houses and their functions in the following terms: 
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“That association appears by its constitution to have adopted a very 
simple manner of settling drafts, checks, and other claims of its various 
members against the others. Each member, every morning, delivers 
to the clearing house the checks, drafts, and notes it holds against the 
other banks and receives credit therefor, while it is charged with all 
checks, drafts, or notes payable by it and deposited by other banks. 
If its deposits exceed the drafts and checks deposited against it, it re- 
ceives from the clearing house during the day the amount of the excess 
in money, while, if the reverse proves the case, it is obliged to pay the 
balance against it to the clearing house. In this daily settlement of the 
clearing house no account is taken of the fact that the checks may be 
bad. All checks, drafts or notes on any bank are charged against it, 
though the accounts of the drawers of those checks or the makers of 
the notes may not be good for their amounts, and even though the checks 
be forgeries. By section 14 of the constitution it is provided that the 
association shall be no way responsible for such items but that they are 
to be adjusted directly between the bank that deposited them in the 
clearing house and the bank on which they were drawn. Section 15 
provides that ‘All checks, drafts, notes or other items in the exchanges 
returned as not good or missent, shall be returned the same day directly 
to the bank from whom they were received, and the said bank shall 
immediately refund to the bank returning the same the amount which it 
had received through the clearing house for the said checks, draft, notes, 
or other items so returned to it in specie or legal tender notes.’ It will 
be seen that the system of clearances adopted by the association is very 
simple, and that it enables exchanges of the greatest magnitude to be 
effected in a remarkably brief period of time.” 

§ 179. Effect on Drawer of Sending Check through Clearing House. 
The clearing house function with which we are concerned at present is 
the collection of checks. The fact that a check is put through a clearing 
house for collection instead of being presented directly to the bank on 
which it is drawn is often an important element determining the rights 
of the parties, where for some reason or other the check is not collected. 
In the matter of collecting a bank check the law requires promptness 
on the part of the holder. The bank check is not supposed to circulate 
as currency. It is not supposed to be carried around in the pocket of 
the holder until such time as he finds it convenient to make presentment. 
The law says that a check must be presented within a reasonable time 
after its issue. If the presentment is not made within a reasonable time, 
then the drawer is discharged of liability to the extent of any loss which 
he sustains as a result of the delay. The expression reasonable time is 
an indefinite term, but in this connection it means about the same as 
right away. If the payee or other holder of the check receives it in the 
town or city in which the drawee bank is located, the general rule is that 
he must present it for payment before the close of banking hours on 
the day after its receipt. If he does not do this, then he has not presented 
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the check within a reasonable time. And if it so happens that the drawee 
bank has failed in the meantime, then the drawer is discharged of lia- 
bility. 

If there happens to be a clearing house in the town or city where a 
check is delivered and the holder of the check is not a depositor of the 
bank on which the check is drawn, it is more than likely that the check 
will be presented to the drawee through the clearing house. Sending 
a check through the clearing house for collection frequently requires 
more time than is required in presenting it directly to the drawee bank. 
If the check is received too late for deposit on the day of receipt, the 
clearing house method of collection adds one day in the time required 
for the transaction. It sometimes happens that this delay of one day 
results in the non-collection of the check. This unfortunate situation 
is generally due to the fact that the drawee bank suspends and fails to 
open its doors on the day on which the presentment is made. 

A loss is involved in a situation of this kind and the question im- 
mediately arises as to where this loss is to fall. We will first consider 
those cases wherein the dispute is waged between the holder and drawer 
of the check. The rule of law which here comes into play is that pro- 
vision of the Negotiable Instruments Law which declares that a check 
must be presented for payment within a reasonable time after its issue 
or the drawer will be discharged of liability thereon to the extent of the 
loss caused by the delay. 

When such a condition of affairs arises, the drawer says to the holder: 
““You were in a position to present the check directly to the drawee bank 
on the day after you received it. If you had presented it at such time 
the check would have been paid. You chose, however, to send it through 
the clearing house which requires an extra day’s time and when the 
check was finally presented, my bank had closed its doors. The money 
against which this check was drawn is lost to me and as this is the result 
of your own neglectful delay, you should bear the consequences.”’ 

In answer to this the holder of the check says: ‘The clearing house 
is the customary and proper means of collecting checks. Notwithstand- 
ing the fact that I did send the check to the clearing house, it was pre- 
sented within a reasonable time as required by the law and you are 
liable as drawer.” 

There is a conflict of authority on this question, whether the extra 
day involved in presenting through the clearing house constitutes an 
unreasonable time for the presentment of the check, discharging the 
drawer in the event that the delay results in a loss. In some states it 
has been heid that the presentment of a check through the clearing 
house does not add any time to the period within which presentment is 
required. In the case of Rosenblatt v. Haberman, 8 Mo. App. 486, it 
appeared that the payee of a check received on the 9th, near the close of 
business hours, deposited it in his bank on the 10th and it was presented 
at the clearing house on the 11th but the drawee had suspended on the 
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10th at the close of business. It was held that the drawer was discharged. 
The court said: “It is by the banks and for their convenience that 
clearing houses are used and the receiver of the check is not prevented 
from presenting it to the bank on which it is drawn. The effect of not 
so presenting the check but of depositing it with his own banker, and 
thus allowing the banker to hold it, according to the usual course of 
business, for another day before it is presented to the drawee, the holder 
of the check is presumed to know, and to be willing to take the con- 
sequences of.” 

Another decision of this character is Holmes v. Roe, 62 Mich. 199, 
28 N. W. Rep. 864, where it was said: ‘The clearing house, and the 
method of conducting business through it have no bearing upon the 
liability of the drawer of a check which is alleged not to have been pre- 
sented for payment within the time allowed by law.” 

Sometimes an act which would otherwise be deemed improper or 
negligent is justified in law because of the fact that it is done so often 
that it has become a custom. It has been held, however, that the fact 
that there is a custom among banks to present checks through the clear- 
ing house and that the volume of their business makes such a custom 
necessary does not relieve the payee from the obligation of presenting 
his check not later than the day after he receives it, even in a case where 
the check was received after the close of banking hours. It was so held 
in the case of Edmisten v. Herpolsheimer, 66 Neb. 94, 92 N. W. Rep. 138. 

In this case the court expressed itself on the question of presentment 
through a clearing house in the following terms: ‘The rule is that in 
the absence of special circumstances, in order to hold the drawer liable 
on his check, it must be presented not later than the day following its 
receipt, where the payee receives it in the same place in which the bank 
on which it is drawn is situated. Counsel concede this to be the rule, 
but urge that under the special circumstances in this case the plaintiffs 
were not required to present the check on the day following its receipt. 
The special circumstances relied on are the collection of such paper in the 
city of Lincoln is made through the agency of a clearing house, and that 
the check, having been received after banking hours, could not, in the 
usual course of business, pass through the clearing house and be pre- 
sented for payment on the day following its receipt by them. This 
position is sustained by two opinions, both from the same court, and 
delivered by the same judge. . Loux v. Fox, 33 Atl. (Pa.) 190; Willis v. 
Finley, 34 Atl. (Pa.) 213. In the opinions referred to a departure from 
the settled rules of the law merchant is impliedly admitted. An attempt 
to justify such departure is made on the grounds of a custom among 
banks, and the impossibility, owing to the great volume of business, 
of conforming to the established rule. The reasoning does not commend 
itself to our judgment. We do not believe a party should be permitted 
to excuse a lack of diligence by showing that such lack is customary 
among those engaged in like business in the same city, nor to plead the 
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magnitude of his business as an excuse for failure to prosecute it with 
diligence. The special circumstances that will excuse delay in pre- 
sentment have generally been held to be such as are beyond the holder’s 
control, or arise from some agreement or understanding between one 
or more of the other parties to the paper.” 

In New York and Pennsylvania the courts follow a better and more 
equitable rule. In these jurisdictions it is held that where a check is 
delivered after banking hours, the holder is not bound to present it 
for payment on the following day, but may deposit it in his bank on 
such day, and a presentment by such bank through the clearing house 
on the second day after delivery is sufficient. 

In the case of Zaloon v. Ganim, 72 Misc. Rep. (N. Y.) 36, 129 N.Y. 
Supp. 85, a check delivered on August 4th, after banking hours, was 
deposited by the payee in his bank on the 5th, and presented at the clear- 
ing house on the 6th, when payment was refused because of the suspension 
of the drawee. If the check had been presented on the 5th it would have 
been paid. It was held that the check was presented within a reasonable 
time and that the drawer was not discharged. 

In this case the court made the following observation in reference 
to the practice of presenting checks through the clearing house: ‘This 
usage of trade and business has become incorporated into the banking 
business of the state and country, and would be seriously affected if 
immediate presentment to the paying bank were required. Bearing in 
mind the general commercial law that the paying bank is required to 
satisfactorily identify the payee, * * * and bearing in mind also the vast 
number of checks daily used in the city of New York, it is apparent 
that, if the banks and trust companies'of New York City were required, 
immediately upon their receipt, to present deposited checks to the banks 
upon which they are drawn for payment, confusion amounting almost 
to chaos would be the result.” 

The Pennsylvania decision on this point is Loux v. Fox, 171 Pa. St. 
68, 33 Atl. Rep. 190, wherein the court said, ‘‘In every large commercial 
metropolis like Philadelphia, in which clearing houses are established, 
the customary mode of collecting checks drawn on banking institutions 
therein is by depositing them in bank for collection, etc. According to 
the ordinary course of business, checks thus deposited are presented for 
payment on the next ensuing business day. * * * If the customary 
hours of banking may be considered in passing on the question of due 
diligence—and there appears to be no reason why they should not— 
it is evident that nothing could have been done with the check on the 
day it was received.* * * Considering the hour of the day when the 
check was delivered to defendant it is practically the same as if, in ex- 
press terms, it had been made payable on the following day. There 
is therefore no good reason why it should not be treated as received on 
the 7th instead of the 6th of May.” 

In another Pennsylvania case it appeared that the payee of a check, 
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received after banking hours, deposited it the same day in a savings 
bank, the only bank in the city open at that time. On the next day the 
savings bank sent it to the bank through which it cleared, but this bank, 
having made up its clearing house list for that day, did not present it 
until the day following. It was held that due diligence had been used 
in presenting the check. Willis v. Finley, 173 Pa. St. 28, 34 Atl. Rep. 
213. 

$180. Liability of Bank Sending Check Through Clearing House. 
When the dispute arises between the bank which receives a check for 
collection, and the person from whom it was received, it is held that the 
bank acts with due diligence in making the presentment through the 
clearing house, at least in the case where the owner of the checks is 
aware that such is the common practice among banks, for one who de- 
posits a check in a bank for collection is bound by any reasonable usage, 
of the existence of which he is informed. 

In a Texas case it appeared that the plaintiff received a check on 
October 16th at 8 a.m., which he deposited the same day, for his own 
convenience, in a bank for collection. The check was deposited too late 
to be sent to the clearing house on that day and the plaintiff was aware 
of a custom among banks to collect checks through the clearing-house. 
The check went through the clearing house on the 17th, and was pre- 
sented to the drawee after three o’clock on that day. Payment was 
refused because of the failure of the drawee, but it appeared 
that the check would have been paid if presented before three o’clock. 
It was held that the bank in which the check was deposited was not 
negligent in presenting the check for payment through the clearing house 
instead of directly to the drawee bank and having done so with the 
plaintiff’s implied consent, it was not liable to him for the amount of 
the check. Merchants’ Nat. Bank v. Dorchester, Tex. Civ. App., 
136 S. W. Rep. 551. 

In the opinion the court said: ‘‘Negligence cannot be imputed to the 
bank if it acted in relation to the check as it was contemplated between 
the parties that it would act at the time the check was deposited. In 
other words, Dorchester (the depositor), knowing that the course the 
check would take would be through the clearing house; and knowing 
the hour of the meetings of the clearing house, and knowing that, if 
the check was not deposited with the bank on October 16th in time for 
it to reach the clearing house that day, it would be held over until the 
next day and then be passed through the clearing house, and if, as the 
court finds, the check was deposited by Dorchester too late on the 16th 
to go to the clearing house that day, he cannot now complain that the 
action the bank took and which he knew it would take, and which action 
was, under the circumstances of this case, with his implied consent and 
the implied agreement between them, was negligence in presenting the 
check at the clearing house, and in not presenting it at the office counter 
of the House bank.” 


(To be continued.) 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVIII. 


TRUST COMPANIES. 


In Chapter IV there was given a diagram, showing the organization 
of a bank, and in Chapter V a similar diagram, explaining the organiza- 
tion of a highly developed trust company. By a comparison of these 
two diagrams, it will be seen that certain things are common to both 
institutions. The bank has stockholders, so has the trust company. 
The bank has directors, an executive committee, and also executive 
officers, such as Chairman of the Board, Vice-Chairman, President, and 
Vice-Presidents. Trust companies are also similarly organized. What 
has been written heretofore in regard to these subjects applies with equal 
force to the stockholders, directors, etc., of trust companies. 

After the officers, it will be noted that the bank confines itself to the 
exercise of the functions of discount, deposit and issue, while the highly 
organized trust company not only exercises the functions of discount 
and deposit (it does not exercise the function of issue), but, in addition, 
exercises other functions, such as those of the Trust Department, Bond 
Department, Real Estate Department, Savings Department, Safe Deposit 
Department, and in some cases, Farm Loan Department. 

In its Financial Department, a trust company has an officer who 
exercises the usual functions of the cashier of a bank, though he is 
frequently called Secretary or Treasurer, instead of Cashier. The junior 
officers of the Financial Department of a trust company are Assistant 
Secretaries or Assistant Treasurers, as the case may be, and exercise 
the duties performed by the Assistant Cashiers of a bank. 


DISTINCTION BETWEEN FINANCIAL DEPARTMENTS AND BANKS, 


As a rule, the Financial Department of a Trust Company does not 
contain as many men, nor does it use as many cages or departments to 
transact its commercial business, as a bank with similar capital, because 
in many instancesits commercial business is more restricted than that 
of a bank. It has been prohibited in some states from making loans 
direct to customers like a bank. In some States, where trust companies 
were allowed to do a commercial business, the distinction between their 
handling of such business and that of the banks consisted in the fact that 
banks were supposed to pay no interest to depositors, but did accommo- 
date them with loans, based on their business needs, with or without 
collateral, while a trust company, not being able to loan to the depositor 
direct, in lieu of this service, paid interest on deposits and made loans 
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only on collateral. Theoretically, at least, the bank was the institution 
for the man doing an active business, who needed to borrow money con- 
tinually, while the trust company was to take care of the professional 
or salaried man, who did not have to borrow money to carry on his 
business, but wanted a safe place in which to keep his accumulations, 
on which he could get interest on daily balances. The trust company is 
also the institution for the capitalist, who, having already accumulated 
money, wishes to have it properly invested. In the State of Missouri 
ex informatione Crow Attorney-General vs. Lincoln Trust Company, 
(144 Mo. 562), basing the conclusion somewhat on this theory, the 
court decided that a trust company must pay interest on deposits, while 
a bank did not have to do so. However, there is a decided tendency 
toward doing away with even this difference between the functions of the 
Financial Department of a trust company and the functions exercised 
by the bank of discount and deposit. In a number of States, trust 
companies may do the same character of business as banks, and in Mis- 
souri the Legislature of 1915 passed a law under which trust companies 
may or may not pay interest on deposits, the language of the act giving 
them the right ‘“‘to receive money on deposit, with or without allowing 
interest thereon, not exceeding in any case the legal rate.’’ (Hardin’s 
Banking Law of Missouri, Section 127.) 


METHODS OF FINANCIAL DEPARTMENT SAME AS THOSE OF A BANK. 


What has been said in the preceding chapters in regard to the different 
departments of a bank, such as the Credit Department, Discount and 
Loan Department, Paying Teller’s Department, etc., is equally applicable 
to the Financial Department of a trust company. The business of this 
department develops like that of the bank. The division of labor into 
different cages follows the lines heretofore explained, and the books and 
records of the commercial department of a trust company are similar 
to the books and records of a bank doing the same volume of commercial 
business. In brief, any trust company desiring to open a commercial 
department, by following the principles laid down thus far in regard 
to a bank, could do so. 


THE FIRST TRUST COMPANY. 


While it is true that at the present time the majority of trust companies 
do a banking business, nevertheless trust companies, in their inception 
did not contemplate doing a commercial banking business to the extent 
that they are doing it today. In fact, in 1822, when the first trust 
company sprang into existence, in granting authority to the Farmers 
Fire Insurance and Loan Company to exercise some of the functions of 
the modern trust company, the New York legislature expressly prohibited 
it from exercising the banking functions. However, the inevitable 
development seems to be for the banking functions and trust company 
functions to be exercised by the same individual or company. As 
pointed cut in the first chapter, this was the trend of development in 
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ancient days. The argentarius, in addition to his banking business, in 
the latter days of the Roman Empire, often acted as agent at private 
sales and auctions, and undertook to sell entire estates as inheritances. 

It has often been said that banks are the creators of capital and trust 
companies its conservators. It was impossible for us to establish a new 
nation without a bank. We find that a special charter was given by 
the Continental Congress in 1781, six years prior to the drafting of the 
constitution of the United States, to the Bank of North America, 
organized by Robert Morris. The fact that trust companies were not 
needed in our country until 1822 indicates their place in the development 
of finance. By this time, many citizens had been able to accumulate 
money which they wished to be so handled as to return an income, and 
as the banks then existing could not meet the situation, some other 
kind of institution had to be formed. The Farmers Fire Insurance and 
Loan Company saw the necessity and asked for the right to act. It is 
quite probable that the banks of that day also saw the necessity, but 
from an investigation of the history of the times, it is evident that no 
company powers would then have been granted to thebanks. Theact 
of the Legislature, containing the germ of the trust company idea, recites 
the certain persons “associated as a company under the name of the 
Farmers Fire Insurance and Loan Company, as well for the purpose of 
accommodating the citizens of the State residing in the country with 
loans on the security of their property (which cannot now be obtained 
without great difficulty) as to insure their buildings and effects, and 
those of other persons, from loss by fire, and also for such other useful 
purposes as are hereafter specified, have prayed the legislature for a 
charter of incorporation, to be located in the City of New York, which 
it is reasonable to grant.” It was provided in this grant of power that 
the Farmers Fire Insurance and Loan Company must loan, within one 
year, at least $150,000 on real estate within New York but outside of 
the Southern District. This meant that its patrons were located outside 
of New York City. 


DEVELOPMENT OF FIDUCIARY POWERS. 


Transportation in those days was difficult. There was no automobile, 
not even a fast train. Consequently, it was quite an event when a man 
traveled from his home into New York City to the Farmers Fire Insur- 
ance and Loan Company to transact business. If the company could 
act as his agent or trustee, it would be a great convenience, and this is 
doubtless the reason why later in the same year the Farmers Fire Insur- 
ance and Loan Company was granted power to accept and execute all 
lawful trusts created by deed or devise. The history of this company 
indicates the reasons underlying the development of the trust company. 
However, once having commenced to exercise trust powers, it found 
that this branch of its business grew more rapidly than the insurance 
business, and finally it was found advisable to give up the insurance 
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business entirely. In 1836 its name was changed to the Farmers Loan 
and Trust Company, under which it is known today. 


INDEPENDENT ORIGIN OF TRUST COMPANY IN PENNSYLVANIA. 


It was not until eight years later that another community found the 
need of having a trust company. Philadelphia offered the field, and the 
Pennsylvania Company for Insurance on Lives and Granting Annuities 
saw the opportunity. It had been doing the business prescribed by its 
title since March 10th, 1812. The directors of this company were 
familiar with the business done in India by the so-called Agency Houses. 
These were concerns which acted as trustees for individuals, adminis- 
tered estates, and received money on deposit. Although a company 
doing this character of business had been in operation for eight years in 
New York City, it would seem that the directors of the Pennsylvania 
Company did not get their idea from New York, but received it from 
India. A committee was appointed to investigate the method of doing 
business by the Agency Houses, and reported favorably in 1831. How- 
ever, the Agency Houses seem to have gotten into some trouble about 
this time, which rather discouraged the directors who were preparing 
to do a similar business, and temporarily, at least, the project was aban- 
doned in 1832. Nevertheless, the company never lost sight of the possi- 
bilities, and on February 25, 1836, the legislature granted it the right 
to execute trusts. It was granted authority (1) to accept and execute 
trusts of every description; (2) to be appointed trustee, assignee, guardian 
committee and receiver; (3) to receive moneys or other property, real 
or personal, in trust or on deposit, to accumulate the interest thereon 
or to allow and pay the same, and (4) to act as trustee, assignee, etc., 
without giving bond, as its capital and assets were taken as security 
required by law. The experience of this company was similar to that of 
the Farmers Fire Insurance and Loan Company. It soon found that 
its insurance business began to be of secondary importance to its trust 
business. As time went on, it practically confined itself to the trust 
business. It was not granted the right to act as executor or administrator 
until 1854. 

(To be continued.) 


TRUST COMPANY NUMBER 


It has been determined to postpone until November the Trust Company number 
of the BANKING LAW JoURNAL, which was recently announced for October. 

A detailed statement of this important issue of the JouRNAL will appear in the 
September number. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
* are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


NOTICE OF DISHONOR. 


Doherty v. First National Bank of Louisville, Court of Appeals of Kentucky, June 14, 1916, 186 S. W 
Rep. 937. 


An informal letter to the indorsers of a promissory note stating that it had not 
been attended to and demanding payment and reciting the amount of the note on 
the day of maturity, the names of the maker and indorsers and the date of maturity 
is a sufficient notice to charge an indorser with liability. 

A notice of dishonor sent to one of several joint indorsers is sufficient to charge 
the one thus notified, even though the indorsers are not partners. 


Appeal from Circuit Court, Jefferson County. 

Action by the First National Bank of Louisville against Charles J. 
Doherty. From a judgment for plaintiff and an order denying a new 
trial, defendant appeals. Affirmed. 

See, also, 166 Ky. 650, 179 S. W. 602. 

O’Doherty & Yonts, of Louisville, for appellant Helm Bruce, Bruce 
& Bullitt, and Grover G. Sales, all of Louisville, for appellee. 

Cray, C. This is a suit by the First National Bank of Louisville 
against Charles J. Doherty to recover on two promissory notes for $5,000 
each, dated July 11, 1908, payable four months from date, and executed 
by the Paracamph Company to the order of Charles J. Doherty, C. C. 
McClarty, and George M. Boone, and indorsed by them to the bank. 
The first trial resulted in a verdict for the defendant. A new trial was 
awarded, and on the second trial there was a judgment in favor of 
plaintiff. The defendant appeals. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §323, 324. 
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The contention is that the evidence is altogether insufficient to 
sustain the verdict. The evidence for plaintiff is as follows: James 
B. Brown, then president of plaintiff bank, and Catherine Mooney, 
his stenographer, testify that on the morning of November 12, 1908, 
the day after the maturity of the notes, a letter notifying the defendant 
of the dishonor of the notes was dictated by Mr. Brown to Miss Mooney. 
The letter was written out by Miss Mooney on a typewriter and signed 
by Mr. Brown. He gave her specific directions to see personally to the 
mailing of the letter. Miss Mooney addressed the letter to Mr. Doherty 
at his usual place of business in the Columbia Building in the city of 
Louisville. She thinks she put a two-cent stamp on it, and then de- 
posited it with her own hands in the mail box at the corner of Fifth and 
Main streets before 10 o’clock on the same morning. A carbon copy of 
the letter was produced and read. The superintendent of mails for the 
Louisville post office testified that a letter deposited in a box at Fifth 
and Main streets before 10 o’clock in the morning, addressed to a party 
in the Columbia Building, which is located at the corner of Fourth and 
Main streets, would, according to the usual course of mails at that time, 
have been delivered at the Columbia Building between 2 and 2:25 
o’clock in the afternoon. It was further shown that the letter in question 
was never returned to the bank, which would have been done if it had 
not been stamped or there had been any error in direction, etc. In 
addition to the above facts, Mr. Brown, Miss Mooney, and H. L. Rose, 
discount clerk, all testify that on the morning of November 13, 1908, 
Mr. Doherty came into the bank with the letter referred to in his hand, 
and, after stating that he had received the letter, said that he would pay 
the notes, but, as there were two other indorsers on the notes, he wanted 
an opportunity to force them to pay their part. As opposed to this 
evidence, the defendant emphatically denies that he received the letter 
in question, or that he went to the bank and promised to pay the notes. 
It is suggested that the long lapse of time after the maturity of the notes 
makes it impossible to rely on the recollection of witnesses, especially 
in view of the fact that upon one of the material points—i.e., the stamp- 
ing of the letter—Miss Mooney did not state emphatically that she 
actually stamped the letter, but stated merely that she thought she did. 
This statement of hers, considered in connection with the positive state- 
ment of other witnesses to the effect that the defendant appeared in 
the bank on the morning of November 13, 1908, with the letter in his 
hand, and the further fact that the letter was never returned to the bank, 
is, we think, sufficient to show that the letter was duly stamped. In- 
stead of the verdict being flagrantly against the evidence, we conclude 
that the weight of the evidence is in favor of the finding of the jury. 

In this connection it is insisted that the letter itself is not a sufficient 
notice of dishonor. The letter is addressed to the defendant and is as 
follows: | 
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“Two notes of the Paracamph Company for $5,103.35, each bearing 
the indorsements of Geo. M. Boone, C. C. McClarty, and yourself, 
matured in this bank on the 11th inst., and are not attended to. Please 
call at once and pay these notes, and oblige, 

“Very respectfully, President.”’ 


It is argued that the notes are not for $5,103.35 each, but for $5,000 
each, and are therefore not correctly described, and that the letter con- 
tained no statement that the notes had been presented for payment and 
payment refused. The statute provides that the notice may be given in 
writing, and may be given in any terms which sufficiently identify the 
instrument and indicate that it has been dishonored by nonacceptance 
or nonpayment. Kentucky Statutes, subsec, 96. § 3720b. Including 
the interest, the amount due on each of the notes was $5,103.35. It will 
thus be seen that the notice gives the amount of the notes, the date of 
their mauruity, and the names of the maker and the several indorsers, 
of whom the person receiving the notice was one. There can be no ques- 
tion that the language of the notice was sufficient to identify the notes, 
concerning which it was given. Furthermore, the notice shows that the 
notes in question were not attended to. This statement is followed up 
by the further direction that defendant “ please call at once and pay 
these notes.’’ Clearly these statements were sufficient to indicate to the 
defendant that the notes in question had been dishonored by nonpayment. 

Another error assigned is the refusal of the trial court to direct a | 
verdict in favor of the defendant at the close of the evidence on the 
second trial. In support of this contention it is pointed out that the 
petition alleged that notice of dishonor had been given, not only to the 
defendant, but to the other indorsers, and that the plaintiff failed to 
prove that notice was given to the other indorsers. In this connection 
it is argued that the defendant and the other indorsers were joint in- 
dorsers, and that a failure to give notice to the other indorsers released 
the defendant. This precise question was before this court in the case 
of Williams v. Paintsville Nat. Bank, 143 Ky. 781, 137 S. W. 535, Ann. 
Cas. 1912D, 350, where the court, after consideration of the Negotiable 
Instruments Act, announced the rule that a failure to give notice of dis- 
honor to all of the joint indorsers did not have the effect of discharging 
those to whom notice was actually given. We are now asked to over- 
rule this opinion on the ground that the court, in reaching this conclusion 
failed to take into consideration the provision of subsection 100, § 3720b, 
Kentucky Statutes, which provides that: 


* Notice to joint parties who are not partners must be given to each 
of them, unless one of them has authority to receive such notice for 
the other.” 


As a matter of fact, however, the court did not overlook this pro- 
vision of the Negotiable Instruments Act, but correctly concluded that 
its only effect is to require notice of dishonor to be given to each of the 
joint indorsers whom it is sought to hold liable, and to discharge only 
those to whom notice is not given. 

Judgment affirmed. 
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NEGOTIABILITY OF NOTE. 


First National Bank of Sidney v. Baldwin, Supreme Court of Nebraska, June 3, 1916. 158 N.W. Rep. 
371. 


Under the Negotiable Instruments Law, a clause in a note waiving demand, 
notice of protest and defenses on the ground of extension of time of payment does 
not render the note negotiable. 


Appeal from District Court, Cheyenne County; Grimes, Judge. 

Action by the First National Bank of Sidney against J. C. Baldwin 
and others. From a judgment for plaintiff, defendant J. M. Swenson 
appeals. Affirmed. 

R. W. Devoe, of Lincoln, J. M. Swenson, of Sidney, and C. Petrus 
Peterson, of Lincoln, for appellant. F. A. Wright and J. G. Mothersead 
both of Scottsbluff, and B. A. Jones and Miles & McIntosh, all of Sidney 
for appellees. 

BaRNES, J. This is an appeal from the judgment of the District court 
for Cheyenne county. The action was brought by the First National 
Bank of Sidney, Neb., against J. C. Baldwin, J. M. Swenson, and M. 
Radcliff on a promissory note which reads as follows: 

**$1,000.00. Sidney, Neb., Dec. 29, 1910. 

‘June 26, 1911, for value received, we jointly and severally promise to 
pay to the order of J. M. Swenson, of Sidney, One thousand and no/100 
dollars at the First National Bank of Sidney, Nebraska, with interest 
at the rate of 10 per cent. per annum from maturity until paid. 

“The makers and indorsers hereof waive demand, notice, and protest, 
and all defenses on the ground of any extension of the time of payment 
that may be given by the holders to them or either of them. 

“(Signed] J. C. Baldwin. 
“M. Radcliff. 
“No. 5605. Due June 26, 1911.” 

The note bore the following indorsement: “J. M. Swenson.” There 
was also another indorsement as follows: 

“For value received I hereby guarantee payment of the within note 
and waive demand and notice of protest on same when due. 

“(Signed] J. M. Swenson.” 

By agreement the cause was tried to the court, and resulted in a judg- 
ment for the plaintiff and against Baldwin and Swenson. Swenson 
alone has appealed. 

The answer admitted the execution, indorsement and delivery of the 
note to the plaintiff, but it was alleged by appellant that subsequent to 
the maturity of the note the plaintiff, without the knowledge and consent 
of the defendant, and for a valuable consideration, extended the time of 
payment thereof to the makers, by reason of which he was released 
and discharged from the liability imposed upon him by his contract of 

NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 299. 
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guaranty. Swenson further alleged that before the date of the maturity 
of the note set out in plaintiff’s petition, to wit, June 26, 1911, and before 
any extension was made by the plaintiff for the time of payment of said 
note, he notified the plaintiff not to make any extension whatever for 
the payment thereof; that on the same day the maker of the note, 
J. C. Baldwin, applied for an extension in the time of payment for a 
period of six months; that, the plaintiff being desirous of granting an 
extension of time for a period of six months, it was then and there agreed 
by and between the plaintiff and this defendant, for and in consideration 
of this defendant’s consenting to an extension for that length of time, 
that no further extension of time for payment of said note should be 
made by the said plaintiff to the makers thereof after the expiration 
of six months without the consent of the defendant; that, relying upon 
the terms of said contract, this defendant consented that the time of 
the payment of said note might be extended for a period of six months 
from June 26, 1911, and that thereupon this defendant indorsed his 
consent to said extension on the back of said note in words and figures 
following, to wit: 

“June 26, 1911. 


‘‘Please extend the within note for six months from this date. 
“(Signed] J. M. Swenson.” 


The reply of the plaintiff was, in effect, a general denial. 

The appellant contends that the note was not a negotiable instrument 
and authorities from a few states are cited in support of his contention. 
On the other hand, it seems clear that a majority of the more recent 
authorities, and especially those under the present Negotiable Instru- 
ments Law, clearly hold to the contrary. The clause waiving all defenses 
on the ground of extension of time has been held not to destroy the ne- 
gotiability of the note. First Nat. Bank v. Buttery, 17 N. D. 326, 116 
N.W. 341, 16 L. R. A. (N. S) 878, 17 Ann. Cas. 52; National Bank of 
Commerce v. Kenney, 98 Tex. 293, 83 S. W. 368; Jacobs v. Gibson, 
77 Mo. App. 244; City Nat. Bank v. Goodloe-McClelland Commis- 
sion Co., 93 Mo. App. 123; Farmer, Thompson & Helsell v. Bank of 
Graettinger, 130 Iowa, 469, 107 N. W. 170; Stitzel v. Miller, 250 Ill. 
72,95 N. E. 53, 34 L. R. A. (N.S.) 1004, Ann. Cas. 1912B, 412; Navajo 
County Bank v. Dolson, 163 Cal. 485, 126 Pac. 153, 41 L. R. A. (N. S.) 
787; Missouri-Lincoln Trust Co. v. Long, 31 Okl. 1, 120 Pac. 291; 
De Grot v. Focht, 37 Okl. 267, 131 Pac. 172; Longmont Nat. Bank v. 
Loukonen, 53 Colo. 489, 127 Pac. 947, Ann. Cas. 1914B, 208. 

By section 5323, Rev. St. 1913, it is provided: 


“An instrument which contains an order or promise to do any act in 
addition to the payment of money is not negotiable. But the nego- 
tiable character of an instrument otherwise negotiable is not affected 
by a provision which: * * * Third—waives the benefit of any law 
intended for the advantage or protection of the obligator.”’ 

We therefore hold that the note in question was a negotiable instrument. 


— 
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BANK’S RIGHT TO RECOVER ON STOPPED CHECK. 


American Savings Bank & Trust Co. v. Dennis, Supreme Court of Washington, April 6, 1916. 
156 Pac. Rep. 559. 


The payee of a check deposited it to his credit in the plaintiff bank. The deposit 
slip contained a printed provision to the effect that in receiving checks, the bank 
acted only as the depositor’s agent and assumed no responsibility beyond care in 
the selection of agents at other points. The depositor was allowed to draw most of 
the amount before the check was presented to the drawee. Upon presentment 
the check was refused because the drawer had stopped payment. It was held 
that the bank could not recover on the check in an action against the drawer. 


Department 2. Appeal from Superior Court, King County; Chas. E. 
Claypool, Judge. 
Action by the American Savings Bank & Trust Company against 
Peter Dennis. Judgment for defendant, and plaintiff appeals. Affirmed. 
Farrell, Kane & Stratton, of Seattle, for appellant. J. L. Corrigan, 
of Seattle, for respondent. 

Main, J. This is an action to recover upon a check. ~ The facts 
are briefly these: On August 14, 1913, one Peter Dennis drew his check 
on the Farmers’ & Merchants’ Bank of Edison, Wash., for the sum of 
$750, payable to the order of P. H. Casey; and on the same date the 
check was delivered to Casey. On the following day Casey, who was 
then, and for some time prior thereto had been, a customer of the Ameri- 
can Savings Bank & Trust Company, deposited the check in that bank. 
In making the deposit he filled out the usual deposit slip, indorsed the 
check in blank, and presented the check and the deposit slip to one of 
the bank tellers. Thereupon the teller entered in Casey’s passbook the 
amount of the check; and upon the books of the bank he was given 
credit for the sum as cash. No conversation took place between the 
teller and Casey other than the mere passing of the time of day. On 
the face of the deposit slip there was this printed provision: 

“This bank in receiving checks or drafts on deposit or for collection 
acts only as your agent, and beyond carefulness in selecting agents at 
other points and in forwarding to them, assumes no responsibility. 


In making this deposit the depositor hereby assents to the above condi- 
tion.” 


There were other conditions which are not here material. 

On the same day that the check was deposited it was forwarded by 
mail to the Farmers’ & Merchants’ Bank of Edison. On August 22, 1913, 
the Farmers’ & Merchants’ Bank reported to the American Savings 
Bank & Trust Company that payment of the check had been stopped.- 

After Casey had deposited the check, and prior to the time when the 
American Savings Bank & Trust Company knew that payment had 
been stopped, Casey drew checks against his account, which were paid, 
to the amount of $664.70. Upon the return of the check by the bank 
at Edison demand was made upon Casey to make good the amount 
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which he had drawn against the credit of this check; but he did not 
comply with this demand. Thereafter this action was instituted against 
Casey, and also against Dennis, the drawer of the check. In due time 
the cause came on for trial before the court and a jury; judgment in 
the meantime having been taken against Casey by default. At the con- 
clusion of the plaintiff’s evidence Dennis moved for a nonsuit. This 
motion was granted, and a judgment was entered dismissing the action 
as to him. From this judgment, the plaintiff appeals. 

The assignments of error are all based on the rulings of the trial 
court in rejecting certain offered testimony. By these offers the appellant 
desired to prove: (a) The course of business with its depositors when 
checks were received drawn on other banks as to whether such checks 
were taken by the bank as agent or “ordinarily put the money to their 
credit as you did in this case and give them full credit for it’; (b) that, 
according to the rule and practice of the bank, if the check in question 
had been taken for collection, ‘‘it would never have gone on the books 
to the credit of Mr. Casey at all, but it would have been received at the 
collection window, and Mr. Casey’s account would not have shown 
this credit of $750 until the check came back from Edison with the re- 
port of the bank’’; and (c) to have the teller who received the check 
state whether he took the check “governed by the printed statement on 
the bottom of it [the deposit slip], or did you give him credit for the 
amount and permit him to draw against his account?”’ 

The controlling question is whether the evidence offered was admis- 
sible. The bank claims that, when the check was received and the de- 
posit made in the manner indicated, it became the owner of the check. 
Dennis claims that the bank received the check as agent for the purpose 
of collection. 

As to the first and second offers, the appellant desired to prove its 
course of business with other customers and the rule or practice of the 
bank when a check was received for collection only. There is no evidence, 
nor offered evidence, which would show that Casey at the time he made 
the deposit knew the method by which the bank dealt with its other 
customers, or its practice or rule relative to checks received for the pur- 
pose cf collection only. In the absence of such knowledge, the practice 
of the bank in dealing with its other customers or the rule of the bank 
when a check was received for collection only could not well enter into 
and become an element of the contract that was made by Casey when 
he deposited the check. In other words, the practice or rule of the bank 
is not binding on the customer unless it is shown that such customer 
had knowledge thereof. 5 Cyc. p. 488; 1 Morse, Banks & Banking 
(4th Ed.) p. 31; 1 Michie, Banks & Banking, p. 651. 

By the third offer it was desired to prove by the teller who received 
the check whether he took it governed by the printed statement on the 
bottom of the deposit slip. Whatever answer the teller would have 
given to this question would have been merely his conclusion, and there- 
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fore the objection thereto was properly sustained. The court ruled that 
everything that was said and done between the teller and Casey at the 
time of making the deposit could be shown. But, as already stated, 
there was no conversation between them other than the mere passing 
of the time of day, after which the deposit slip and check were received 
by the teller, and the amount entered upon Casey’s passbook, and credit 
given to him upon the books of the bank. The printed declaration on 
the deposit slip, to the effect that the bank in receiving checks acted 
only as agent, was some evidence of an understanding that it was the 
intention of the parties that the bank should take the check as agent, 
and not as owner. If the position of the parties were reversed, the bank 
were relying upon the deposit slip to show that it received the check 
as agent only, Casey, in the absence of any other evidence bearing on the 
question, could not reasonably contend that it was received in any other 
capacity. 

Whatever the rule may be in other jurisdictions, and there is some 
conflict in the authorities, it seems to be reasonably well settled in this 
state that, where a check is received and deposited, as in this case, and 
the depositor checks against it with the understanding that, if the bank 
fails to collect the check, the amount is to be charged back, the check 
remains the property of the depositor, and title thereto does not pass to 
the bank. The allowing a depositor to check against such paper is a mere 
gratuitous privilege. Washington Brick, Lime & Mfg. Co. v. Traders’ 
Nat. Bank, 46 Wash. 23, 89 Pac. 157, 123 Am. St. Rep. 912; Morris- 
Miller Co. v. Von Pressentin, 63 Wash. 74, 114 Pac. 912; Belsheim v. 
First National Bank, 77 Wash. 552, 137 Pac. 1055; 2 Morse, Banks & 
Banking (4th Ed.) § 586. 

The judgment will be affirmed. 

Morais, C. J., and Hotcoms, ParKER, and FULLERTON, JJ., concur. 


DEPOSIT OF PUBLIC MONEYS NOT A PREFERRED 
CLAIM UPON FAILURE OF BANK. 


Phillips v. Yates Center National Bank, Supreme Court of Kansas, June 10, 1916. 158 Pac. 23. 


Where a court clerk acting with proper authority deposits public moneys in 
his hands in a bank as general deposit, such deposit is not entitled to a priority of 
payment upon failure of the bank merely because of its public character. 


Appeal from District Court, Woodson County. 

Action by Lucy J. Phillips, as Clerk, etc., against the Yates Center 
National Bank and another. From judgment for plaintiff, defendants 
appeal. Reversed and remanded, with directions. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 60. 
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Altes H. Campbell and G. R. Gard, both of Iola, for appellants. Lamb 
& Hogueland and George R. Stephenson, both of Yates Center, for appel- 
lee. 

Mason, J. The Yates Center National Bank became insolvent. At 
the time it closed its doors Lucy J. Phillips, the clerk of the district 
court of Woodson county, had on deposit to her credit as such officer 
the sum of $2,703.76. She brought an action against the receiver for 
this amount, on the theory that it constituted a trust fund. She recov- 
ered a judgment, and the defendant appeals. 

The contention is made in behalf of the plaintiff that she placed the 
funds which she held as clerk in the bank as a special deposit. It was 
shown that for a time she deposited money received in her official capacity 
together with that belonging to herself, in her name individually, with- 
out anything to indicate its character. Within a few months, however, 
she changed this practise and caused the funds in her official custody 
to be transferred to her account as clerk, thereafter making deposits 
and checks by that designation. A running account was kept and de- 
posits were made and checks drawn in the usual course of business, for 
a period of over four years, an ordinary passbook being used and monthly 
statements being rendered. She testified concerning the transfer: 

“T told Mr. Ricker [the president of the bank] the most of the money 
on deposit was held by me as clerk of the court, and wanted it arranged 
so that it would show that it was office money and not a personal account, 
and he suggested that I deposit it in this way so that it would show 
kept separate. * * * Told him I wanted to change it and put the 
clerk’s money to a deposit so it would be separate.” 

The question was asked: 

“But your idea was that you would separate your personal funds 
from those other; that is right?” 

She answered: 

“Yes; well, I wanted my personal funds separate from the others, 
and I also wanted it so it would be there and could be checked out at 
any time.” 

It is clear that the deposit was general. To have made it special the 
arrangement must have contemplated the safe-keeping and return of 
the very money left with the bank. The manner in which the business 
was conducted, the use of the passbook, the issuance and payment of 
checks, the balancing of the account, all indicate the ordinary relations 
between banker and depositor. State v. Dickerson, 71 Kan. 769, 81 Pac. 
497; 3R.C. L. 518-519, 522. The purpose of the plaintiff that the money 
should ‘‘be there,’ so that it could be checked out at any time, is one 
which actuates most depositors, and does not imply an understanding 
that the bank was to keep and return the identical bills and coins left 
with it. 

The claim of an officer for funds deposited by him in a bank which 
has thereafter become insolvent is entitled to no priority of payment 
merely because of their public character. 3 R. C. L. 644; note, 8 Ann. 
Cas. 116; 5 Cyc. 514. And with respect to a national bank probably 
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no state law could create a preference on that ground. Davis v. Elmira 
Savings Bank, 161 U. S. 275, 16 Sup. Ct. 502, 40 L. Ed. 700. 

But where public funds are deposited in violation of law in a bank 
which has knowledge of the facts, the title does not pass, and a trust 
ex maleficio results which in a case of insolvency may be enforced against 
the receiver or other custodian, so far at least as they have come into 
his hands, and in some jurisdictions to the extent by which the assets 
under his control have been thereby increased. 3 R. C. L. 555; note, 
5 L. R. A. (N.S.) 886; note, 16 L. R. A. (N. S.) 918. 

Therefore the question to be determined is whether the clerk of the 
district court may lawfully place on general deposit to his credit as such 
officer the funds that come into his hands in that capacity. There 
is no statute which expressly allows or expressly forbids such course. 
His bond is conditioned for the payment to the proper person of all 
moneys received in his official capacity, and the faithful discharge of 
his duties. Gen. Stat. 1909, § 2245. His duties are described as those 
required by law or the rules and practice of the courts, including the 
safe-keeping of papers and awards. Gen. Stat. 1909, § 2246. A public 
officer or other custodian who holds money not his own merely for safe- 
keeping, until occasion shall arise for lawfully paying it out, has of course 
no right to use it in his own business or to permit its use by others. This 
is not merely because of the risk of loss, for all risk cannot be avoided, 
and such a disposition in a particular case might be the safest course 
that could be adopted to prevent loss. But to part with the title and right 
of possession amounts to a conversion, and is under the condemnation 
of the law whether a loss results or not. The placing of funds on general 
deposit in the bank involves the consent to its using them in its business. 
If the transaction is taken out of the general rule which forbids a mere 
custodian to part with the title to the specific money intrusted to him, 
it is because the commercial world recognizes the putting of funds in a 
bank as the natural, usual, and proper way of keeping and taking care 
of them, because of its obligation, enforced by governmental super- 
vision, to have on hand at all times the cash to meet any call for a deposit 
notwithstanding its relation to its depositors is technically that of a 
debtor to creditors. 

In two Kansas cases the deposit of public funds by a treasurer (of a 
board of education and a city respectively) has been treated as wrong- 
ful, but in each he was the manager and cashier of the bank, and 
the illegality of the transaction was not denied; the question in dispute 
being the extent to which the trust fund could be traced. Myers v. 
Board of Education, 51 Kan. 87, 32 Pac. 658, 37 Am. St. Rep. 263; City 
of Larned v. Jordan, 55 Kan. 124, 39 Pac. 1030. It has also been held 
that the statute forbidding a county treasurer to permit any corpora- 
tion or individual to use public money under his control prevents his 
lawfully depositing it in a bank, except by express statutory authority: 
this interpretation being affected by other legislation on the subject. 
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State v. Lawrence, 80 Kan. 707, 103 Pac. 839. The case just cited 
notes the difference of judicial opinion as to whether a general deposit 
in a bank is within a prohibition against the “loan” of public funds. 
See, also, Bank v. Lanier, 78 U.S. (11 Wall.) 369, 20 L. Ed. 172; Warren 
v. Nix, 97 Ark, 374, 135 S. W. 896; Ricks v. Broyles, Receiver, 78 Ga. 
610, 3. S E. 772, 6 Am. St. Rep. 280; State v. Rubey, 77 Mo. 610, 619; 
State v. Bartley, 39 Neb. 353, 58 N. W. 172, 23 L. R. A. 67; State v. 
Hill, 47 Neb. 456, 66 N. W. 541. 


The Supreme Court of Wisconsin used this language in the course 
of an opinion determining that the state treasurer violated no law in 


making general deposits of public funds in banks, notwithstanding 
statutes requiring him to “pay out * * * the same moneys received 
and held by him by virtue of his office,” and providing for examiners 
to “see that all the money appearing by the books * * * belonging 
to the several funds is in the vaults of the treasury.” 

“These deposits were made in the name of the treasurer, in his official 
capacity as such. No time of credit was given upon them, but they 
were payable whenever required by the treasurer, and they could only 
be drawn on the official draft or check of the treasurer. They were made 
in accordance with the usual and long-continued course of business 
in that department of the state government. * * * Under these 
circumstances it is reasonable to hold that the state treasurers were 
justified in transacting the business of their department as they did 
transact it, and as such business is almost invariably conducted in the 
commercial world, unless those methods were prohibited by some statute 
of the state.’”’ State v. McFetridge et al., 84 Wis. 473, 507, 508, 54 N. W. 
1,8 (20 L. R. A. 223). 

It is held in this state that the bondsmen of a township treasurer are 
not exonerated by the fact that the money in his hands has been lost 
through the insolvency of a bank in which he had deposited it. Rose v. 
Douglass Township, 52 Kan. 451, 34 Pac. 1046, 39 Am St. Rep. 354. 
However, the fact that the law countenances deposit in a bank as one 
of the methods that an officer may select for the care of money held 
in his official capacity does not imply that by pursuing that course 
he can relieve himself from liability for its loss. Note, 36 L. R. A. (N.S.) 
287. In Wyoming it has been held that the title to moneys deposited 
by an officer in that capacity remains in the public. State v. Foster, 
5 Wyo. 199, 38 Pac. 926, 29 L. R. A. 226, 63 Am. St. Rep. 47. 

In view of the manner in which business in this country is ordinarily 
conducted, the natural course to be pursued by the custodian of a fund 
to which additions are continually being made, and from which pay- 
ments may be demanded at any time, is to place it on general deposit 
in a bank and check upon it as occasion arises. A special deposit is not 
necessarily any safer than a general one, and is usually regarded as more 
hazardous. To keep the money in his personal possession would often 
involve an unreasonable risk, and to place it in a safety deposit box, 
where that is available, involves too cumbersome a method of disburse- 
ment to be at all in keeping with modern customs. We do not think 
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the Legislature must be regarded as intending that all funds in the hands 
of custodians charged with their safe-keeping must be withdrawn from 
circulation, unless the statute expressly authorizes their deposit in a 
bank. We conclude that the clerk of the court acted lawfully in placing 
in the bank the money in her official charge, and therefore that the title 
passed and no trust resulted. This conclusion makes it unnecessary 
to consider any question as to the tracing of the funds into the hands 
of the receiver. 

The judgment is reversed, and the cause remanded, with directions 
to render judgment for the defendant. All the Justices concurring. 


RIGHTS OF BANK UNDER TRUST RECEIPT. 


People’s National Bank of Boston v. Mulholland, Supreme Judicial Court of Massachusetts, June 21, 
1916. 113 N. E. Rep. 365. 


An importer of hides arranged with the plaintiff bank to pay the draft, which 
accompanied the shipment, so that he could get possession of the hides. He gave 
the bank his note and also a trust receipt covering the hides. The importer died 
insolvent and at that time the hides had either been sold or tanned into leather. 
The hides and proceeds were so mingled with other hides and money of the importer 
as to be incapable of identification. It was held that the hides and proceeds were 
not impressed with a trust in favor of the bank. The transaction was not a pledge 
for the reason that the bank never had possession of the hides. The trust receipt 
was not valid as a mortgage as against the creditors of the estate for the reason that 
it had never been recorded. 


Appeal from Superior Court, Suffolk County; Marcus Morton, Judge. 

Action by the People’s National Bank of Boston, against Eliza B. 
Mulholland and another. Decree for plaintiff, and defendant Ellen 
T. Coughlin, administratrix, appeals. Reversed in part and modified 
in part. 

Walter J. Cusick, of Boston, for appellant. Lee M. Friedman and 
Swift, Friedman & Atherton, all of Boston, for appellee. 

Pierce, J. Prior to the summer of 1911, the defendant Mulholland 
and one Cornelius J. Coughlin were copartners under the name and style 
of E. F. Mulholland & Co., and were engaged in the business of import- 
ing hides which they sold either in the raw state or had them tanned into 
leather and then sold. In the summer of 1911, the copartnership was 
dissolved, and thereafter, Coughlin continued the business until his 
death, September 24, 1911. The defendant Ellen F. Coughlin was duly 
appointed as his administratrix, and his estate has been represented 
insolvent. 

March 22, 1910, the firm received from one S. G. Kaufman, of Ger- 
many, a bill of lading with a draft for the delivery upon payment of 92 
casks of hides. Coughlin, on behalf of the firm, arranged with the plain- 
tiff to furnish the money to pay the draft. Before the payment was made, 
Coughlin executed and delivered to the piaintiff the collateral promissory 
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note of the firm for the amount of the draft. With the delivery of the 
note he also delivered a trust receipt of the firm, in the form set out in 
the bill of complaint. 

At the time of Coughlin’s death, the skins described in the trust re- 
ceipt had either been sold or tanned into leather. The skins that remained 
unsold and the money received from those sold were so mixed with 
other skins and money of the firm as to render them not susceptible of 
separation and identification. The question is whether this fund (money 
and leather) should be awarded to the bank under its claim under the 
trust receipt. 

There are no facts found by the master to warrant a finding or infer- 
ence of fact that the plaintiff purchased the hides of Kaufman on behalf 
of the firm, that it took title to itself as security for its advancement or 
that it received the bill of lading and draft as agent for the seller. The 
case at bar is, therefore, not within or governed by Stollenwerck v. Thacher 
115 Mass. 224; Nat. Bank of Chicago v. Bayley, 115 Mass. 228; New- 
comb v. Boston & Lowell R.R., 115 Mass. 230; Moors v. Wyman, 146 
Mass. 60, 15 N. E. 104; Moors v. Bird, 190 Mass. 400, 77 N. E. 643; 
Baker v. Brown, 214 Mass. 196, 100 N. E. 1025. 

With the payment of the draft the legal title to the hides passed from 
the seller to the firm. The trust receipt, before the passing of the title 
to the firm, was inoperative to vest any legal title in the plaintiff, or after 
the passing of title to the firm to deprive it of title. It could not operate 
as a pledge because the plaintiff never had possession of the hides, and 
because the firm had and retained possession to manage and use as 
collateral security for its debt to the plaintiff. Walker v. Staples, 5 
Allen, 34; Thompson v. Dolliver, 132 Mass. 103; Copeland v. Barnes, 
147 Mass. 388, 18 N. E.65; Harding v. Eldridge, 186 Mass. 39, 71 N. E. 
115; Gamson v. Pritchard, 210 Mass. 296, 96 N. E. 715. 

If the trust receipt was valid as a mortgage as between the plaintiff 
and the firm, it was nevertheless invalid as against the creditors of 
Coughlin’s insolvent estate because it was not recorded, and because 
by the express terms of the statute “‘unless the property mortgaged has 
been delivered to and retained by the mortgagee, the mortgage shall 
not be valid against a person other than the parties thereto. * * * ” 
R. L. c. 198, §1; Goodrich v. Dore, 194 Mass. 493, 80 N. E. 480. See 
Harrison v. Warren Co., 183 Mass. 123, 66 N. E. 589; Wall v. Provident 
Inst. for Savs., 6 Allen, 320; Parker v. Flagg, 127 Mass. 28. 

It follows that the decree must be reversed in so far as it establishes 
a trust upon the money and leather in the possession of the administra- 
trix, and modified by striking out so much thereof as provides for the 
allowance to the defendant Mulholland of a credit arising from the pay- 
ment to the plaintiff of the money and leather charged with a trust 
in the decree. 

Decree accordingly. 
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ACCOMMODATION INDORSEMENT. 


First State Bank vy. Davis, Supreme Court of Louisiana, June 5, 1916. 72 So. Rep. 185. 


One who signs or indorses a promissory note to accommodate another person or 
a corporation, and has the note discounted at a bank and the proceeds credited 
to the person or corporation accommodated, cannot defeat a suit on the note by 
the bank, with the defense that he did not receive a consideration for the note. 


Appeal from Twelfth Judicial District Court, Parish of Vernon; 
C. W. Elam, Judge ad hoc. 

Action by the First State Bank against T. J. Davis and others. From 
a judgment for plaintiff, defendants appeal. Affirmed. 

Sidney I. Foster, of Shreveport, for appellants. Hardin & Hardin 
and Monk & O’Neal, all of Leesville, for appellee. 

O’NEAL, J. The defendants have appealed from a judgment rendered 
against them ia three suits on promissory notes, which were consolidated 
for trial in the district court. Judgment was prayed for in one suit 
and rendered against the following named defendants, in solido: T. C. 
Davis as principal, and T. C. Wingate, Lee McAlpin, J. L. De Generes, 
R. L. Franklin, G. M. Taylor, and T. S. Franklin, as indorsers, on a 
promissory note for $5,000, with interest at 8 per cent per annum from 
the 20th of October, 1912 and 10 per cent attorneys’ fees. In the second 
suit, judgment was prayed for and rendered against the following named 
defendants, in solido: T. C. Davis as principal, and T. C. Wingate, 
J. L. De Generes, R. L. Franklin, G. M. Taylor, and T. S. Franklin, 
as indorsers, on a promissory note for $3,000, with interest at 8 per cent 
per annum from the 2d of February, 1913, and 10 per cent attorneys’ fees. 
And, in the third suit, judgment was prayed for and rendered against 
the following named defendants, in solido: J. H. Word, as principal, 
and G. M. Taylor, J. L. De Generes, R. L. Franklin, T. C. Wingate, 
T. J. Davis, and T. S. Franklin, as indorsers, on a promissory note for 
$2,500, with interest at 8 per cent from the 8th of October, 1912, and 10 
per cent attorneys’ fees. 

In their answers to the suits, the defendants alleged that they had 
not received any consideration for the notes; that they were given 
merely to accommodate the First National Bank, the business and assets 
of which were afterwards taken over by the plaintiff bank with full 
knowledge that the notes were not valid obligations; and that the notes 
were given to represent a debt of a corporation in Leesville called the 
Vernon Iron Works, with the understanding and agreement that the 
bank would take a mortgage from the Vernon Iron Works to secure 
the debt and that the defendants who made and indorsed the notes 
would not be called upon to pay them. 

The Vernon Iron Works, of which T. J. Davis was president and 


NOTE.—For other similar decisions, see Banking Law Journal Digest, § 20. 
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all of the defendants except Dr. J. H. Word and T. S. Franklin were 
stockholders, was unable to meet its obligations and was put into the 
hands of a receiver in November, 1909. The First National Bank of 
Leesville held a mortgage on the property of the corporation to secure 
a large indebtedness, and there were other debts due by the corporation 
principally to laborers. The officials of the bank as well as the stock- 
holders of the iron works were anxious to pay the claims of the laborers, 
do away with the receivership, and have the corporation resume 
business as a going concern. It also appears that the Comptroller of 
the Currency, in the United States Treasury Department, complained 
of the status of the indebtedness due by the Vernon Iron Works to the 
First National Bank. With a mutual desire to relieve the situation, 
an agreement was had, between the president and cashier of the bank 
on the one hand and the defendants on the other, that the defendants 
would give their individual notes, signed by the two of them who were 
not directors of the bank and indorsed by the others, for an amount 
sufficient to pay the laborer’s claims and do away with the receivership 
of the Vernon Iron Works; and that the bank would liquidate its affairs 
reorganize as a state bank, and take a second mortgage on the property 
of the Vernon Iron Works to secure the additional indebtedness of $10,- 
500. The promissory notes of the individuals, of which the notes sued on 
are renewals, were accordingly made and indorsed, and the proceeds 
of the discount were placed to the credit of the president of the Vernon 
Iron Works and checked out to pay the claims of the laborers. The 
corporation was taken out of the hands of the receiver and resumed 
business as a going concern. A note for $10,500, secured by a second 
mortgage on the property of the Vernon Iron Works, was made and 
given to the First National Bank as collateral security of the notes that 
had been made and indorsed by the defendants individually. The note 
for $3,000 was afterwards transferred by the First National Bank to 
another bank in Leesville called the Bank of Leesville. Thereafter, 
in October, 1910, the First National Bank and the Bank of Leesville 
went into liquidation, and the liquid assets and business of both institu- 
tions were taken over by the present plaintiff, the First State Bank, 
which was organized for that purpose. The notes involved in these suits 
and the two mortgage notes of the Vernon Iron Works were among the 
assets taken over by the new bank. It appears that its early career 
was not prosperous and in September 1912 the institution was closed 
under an order of the state bank examiner. A few days later, however, 
it resumed business under the management of another board of directors 
who promptly proceeded to foreclose both mortgages in one executory 
proceeding against the Vernon Iron Works. The property was adjudica- 
ted to the plaintiff at a price less than the amount of the first mortgage. 

There is no merit in the defense that the notes sued on were without 
a consideration or invalid because given as an accommodation to the 
First National Bank. The accommodation was to the Vernon Iron 
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Works whose creditors received full consideration from the First 
National Bank. 

Pretermitting the question of authority of the president and cashier 
of the First National Bank to bind the institution by an agreement with 
the individuals who made and indorsed the notes that they would not 
be called upon to pay the obligations to the bank our conclusion from 
the evidence is that the assurance of the bank officials was and is to be 
considered in connection with their agreement to take a second mortgage 
from the Vernon Iron Works as security for the debt. At that time 
the value of the property of the corporation although in the hands of 
a receiver was considered ample to secure the payment of the debts 
for which the defendants made themselves personally responsible to the 
bank. The defendants therefore made and indorsed the notes, not 
under a false representation or understanding that they would not be 
personally liable for the debt, but with full knowledge of the facts and 
on their own faith, induced perhaps to some extent by the opinion 
of the president and cashier of the bank that the debt would be paid 
by the principal obligor, the Vernon Iron Works, or by the sale of its 
property. See Interstate Trust & Banking Co. v. Irwin, 138 La. 325, 
70 South. 313. 

The judgment appealed from is affirmed. 


DEPOSIT OF PUBLIC MONEYS. 
In re Bank of Nampa, Supreme Court of Idaho, May 26, 1916. 157 Pac. Rep. 1117. 


An Idaho statute prohibits public officers from depositing public moneys with 
any bank otherwise than upon special deposit. -Under this statute it was held 
that where the treasurer of an irrigation district deposited public moneys in a gen- 
eral deposit, the deposit was entitled to priority of payment upon the insolvency 
of the bank. 


Appeal from District Court, Canyon County; Ed. L. Bryan, Judge. 

Application of the American Surety Company for preference in the 
matter of the insolvency of the Bank of Nampa, Limited. From an 
order sustaining a demurrer to the application, applicant appeals. 
Reversed. 

Richards & Haga, of Boise, for appellant. Scatterday & Van Duyn, 
of Caldwell, for respondent. 

BupceE, J. From the application for preference of appellant in this 
case it appears that one J. A. Givens was duly appointed treasurer of 
the Nampa & Meridian Irrigation District about June 2, 1913; that 
on June 2, 1913, the American Surety Company became the surety of 
Givens for the faithful performance of his duties as treasurer of such 
district that he would account for, pay over, and deliver to the person 
entitled to receive the same all moneys that came into his hands as such 
treasurer; that on and after June 2, 1913, and prior to September 27, 





LEGAL DECISIONS 613 


1913, moneys of such district came into the hands of the said Givens 
as treasurer of said district, and were deposited by him in the Bank of 
Nampa, Limited, on general deposit to the credit of such district; that 
during such time certain sums were withdrawn from time to time from 
the funds so deposited, leaving a balance so on deposit September 27, 
1913, of $1,046.64; that Givens was the cashier of the Bank of Nampa 
Limited, and that all such deposits and withdrawals were made with 
full knowledge on the part of such bank that such moneys were the prop- 
erty of the Nampa & Meridian Irrigation District; that on or about 
September 27, 1913, the Bank of Nampa, Limited, closed its doors and 
suspended payment, at which time, and ever since, such bank has been 
and now is insolvent; that on the application of the State Bank Commis- 
sioner of Idaho, one E. Smallwood was appointed receiver of such bank 
on October 13, 1913, and ever since has been, and now is, such receiver, 
and as such receiver there came into his hands the said sum of $1,046.64, 
money of such district; that on January 17, 1914, appellant, as such 
surety, paid to the said district the sum of $1,046.64, and such district 
assigned all its interest therein to appellant, including the right to col- 
lect the same, and including the right of appellant to be subrogated to 
all the rights of said district; that on January 28, 1914, appellant de- 
manded from such receiver the said sum of $1,046.64, and he refused 
to pay the same; that such receiver threatens and intends to pay such 
sum to the creditors of such bank. Then follows the prayer that such 
sum be adjudged the property of appellant, and not a part of the estate 
of such bank, and that such receiver be directed to pay the same to 
appellant. To this application the receiver demurred generally, upon 
the ground that said application failed to state facts sufficient to consti- 
tute a cause of action or preference against the Bank of Nampa or the 
receiver. This demurrer was by the court sustained, and, the appellant 
declining to plead further, judgment was rendered dismissing such 
application. This is an appeal from the judgment. 

There is, as will be observed from the foregoing statement, but one 
important question presented for our consideration and determination, 
namely, did the deposit of moneys of the Nampa & Meridian Irrigation 
District by Givens, treasurer of such district, constitute a special de- 
posit, and therefore a preferred claim against the estate of the Bank of 
Nampa? 

We think it will be conceded at the outset that irrigation districts 
organized under the laws of this state are public corporations; that the 
officers of such irrigation districts are elected by the electors of the dis- 
trict and are public officers. As such they are required to qualify and 
furnish an official bond for the faithful performance of the duties of 
their office in accordance with the law providing for the creation of irri- 
gation districts and defining the power of such districts and the duties 
of the officers of those districts. Since all officers of an irrigation dis- 
trict are public officers, moneys paid to the treasurer of such district 
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would constitute a payment to and a receipt by a public officer who would 
be the custodian of public moneys. 

Section 6977, Rev. Codes, provides: 

“The phrase ‘public moneys,’ as used in the two preceding sections, 
includes all bonds and evidences of indebtedness, and all moneys be- 
longing to the state, or any city, county, town, or district therein, and 
all moneys, bonds, and evidences of indebtedness received or held by 
state, county, district, city or town officers in their official capacity.” 

Section 6975, Rev. Codes, provides: 


“Each officer of this state, or of any county, city, town, or district 
of this state, and every other person charged with the receipt, safe- 
keeping, transfer, or disbursement of public moneys, who either: * * * 
4. Deposits the same or any portion thereof in any bank, or with any 
banker or other person, otherwise than on special deposit, or as otherwise 
authorized by law, * * * is punishable by imprisonment in the 
state prison for not less than one nor more than ten years, and is dis- 
qualified from holding any office in this state.”’ 


Section 6976, Rev. Codes, provides: 


“Every officer charged with the receipt, safe-keeping, or disbursement 
of public moneys, who neglects or fails to keep and pay over the same 
in the manner prescribed by law, is guilty of felony.” 


It is admitted by counsel for respondent in their brief that if the law 
were the same now as it was during the time the Revised Statutes of 
1887 were in effect then the contention of appellant that moneys be- 
longing to an irrigation district in the hands of the treasurer of such 
district are public moneys which cannot lawfully be placed upon general 
deposit in any bank or with any banker or other person might be of 
some merit. But they insist that the law has been completely changed 
by the Acts of 1905 and thereafter which acts are known as the depos- 
itory laws (Laws 1905 p. 305) and which provide for the deposit in 
banks of state and county funds and that while under the Revised 
Statutes, supra, state and county treasurers were required to keep state 
and county funds respectively in the vaults of the state and county 
and were not permitted to place the same upon general deposit or to 
receive interest upon these funds yet it is now made, not only legal 
for these officials to deposit public moneys upon general deposit in vari- 
ous banks of the state and receive interest therefor, but it is made their 
express duty to do so, providing the banking institutions designated 
by law as state and county depositaries furnish bonds in such penal 
sums as the law provides. They further contend that, by reason of the 
changes referred to in the policy of the law of this state in this respect, 
that is, by the enactment of the state and county depositary laws, sub- 
division 4 of section 6975, supra, has been absolutely repealed. We are, 
however, not in accord with this latter contention. That it is now 
by law made the duty of state and county treasurers to deposit public 
moneys coming into their hands as such treasurers on general deposit 
in certain banking institutions, upon compliance by such institutions 
with the provisions of the statutes governing such deposits, may be 
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conceded. Yet a violation of those statutes by state or county treasurers, 
in our opinion, would render them amenable to the provisions of section 
6975, Rev. Codes. In our view subdivision 4 of that section was not 
repealed by the enactment of the state and county depository laws. 
It is still in force and applicable in case public moneys should be deposited 
by state or county treasurers in violation of the law authorizing the 
deposit of public moneys. 

Upon an examination of the state and county depository laws hereto- 
fore referred to, it will be found that no reference is made therein to the 
depositing of district, city, or village funds by the treasurers of such 
districts, cities, or villages. The Legislature in the enactment of those 
laws made no attempt to change the law governing the deposits of such 
funds. It, therefore, becomes important to determine whether or not 
an irrigation district is a district within the meaning of section 6977, 
supra. 

It is insisted by counsel for respondent that this section is the same as 
section 6977 of the Revised Statutes of 1887, and that at the date of 
the first enactment of this section irrigation districts were unheard of 
in this state. This identical question was presented to the United 
States Circuit Court of Appeals of this circuit, in the case of Conti- 
nental & C. T.&S. Bank v. Carey Bros. Const. Co., 208 Fed. 976, 126 
C. C. A. 64, wherein it was contended that section 5110, Idaho Revised 
Codes, was merely the adoption of section 5125 of our Revised Statutes 
of 1887, and that at the time of the adoption of such section the Legis- 
lature could not have had in contemplation the granting of the lien 
upon any irrigation system constructed under what is known as the 
“Carey Act,’ enacted by Congress and approved August 18,1894 (28 
Stat. 422, c. 301, §4[U.S. Comp. St. 1913, § 4685]), and the amendments 
thereto approved, respectively, June 11, 1896, c. 420, § 1, 29 Stat. 434 
(U. S. Comp. St. 1913, § 4686) and March 3, 1901 (31 Stat. 1188, c. 
853, § 3 [U. S. Comp. St. 1913, § 4687]), because systems constructed 
under such acts were unknown at that time, and could not have been 
in contemplation at the time of the adoption of section 5125 of our 
Revised Statutes. But that court said that this question had been met 
and decided by the Supreme Court of this state in Nelson Bennett Co. 
v. Twin Falls L., etc., Co., 14 Idaho 5, 93 Pac. 789, and Hill v. Twin 
Falls, etc., Water Co., 22 Idaho 274, 125 Pac. 204, wherein this court 
held that one who contracts to construct canals and works for the irri- 
gation of arid lands under the Carey Act is entitled to the benefit of the 
lien laws to secure payment to him for such work to the full extent of 
the title, interests, rights, and claims of the company having the con- 
struction contract with the state, which decisions the United States 
Circuit Court felt bound to follow. See, also, Smith v. Paris Kesl Const. 
Co., Ltd., 27 Idaho, 407, 150 Pac. 25. We think that the principle an- 
nounced in the foregoing decisions has equal application to the case 
at bar, and that, by the adoption of section 6977, Rev. Stats., by the 
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Legislature in 1909 as section 6977, Rev. Codes, the same became the 
law of this state, and applies to irrigation districts. 

This court held in the case of Hertle v. Ball, 9 Idaho, 193, 72 Pac. 953, 
that the treasurer of an irrigation district is a public officer of the state. 
Subdivision 4 of section 6975, Rev. Codes, makes it a felony for a public 
officer to deposit public moneys otherwise than on special deposit, 
or as otherwise authorized by law. And since there is no provision of 
law which authorizes the treasurer of an irrigation district to deposit 
the moneys of the district except on special deposit, the cases of State 
v. Thum, 6 Idaho 323, 55 Pac. 858, Bellevue State Bank v. Coffin, 
22 Idaho 211, 125 Pac. 816, and First Nat. Bank v. C. Bunting & Co., 
7 Idaho 27, 59 Pac. 929, 1106, where this court held that public moneys 
deposited by a public officer in a bank becomes a trust fund and not 
part of the estate of the bank, and in case of insolvency of the bank its 
receiver must treat such fund as the property of the true owner and not 
of the bank, in our opinion, are in point and control in this case. 

We do not think that it can be seriously contended that the statutory 
provisions for depositing state moneys, found in sections 127-136, Rev. 
Codes, as amended (Laws 1915, p. 377), or the provisions for depositing 
county moneys, found in sections 1991-2022, Rev. Codes, as amended 
Laws 1913, p. 475), have any application to the method of depositing 
irrigation district money. Nor do we think it will be contended, under 
the facts in this case, that section 2261, Rev. Codes, governing the 
deposit of municipal funds will apply to the case at bar. The provisions 
of the statutes heretofore cited are all of the provisions to which our 
attention has been directed that have been enacted by the Legislature 
to regulate the deposit of public funds, safeguarding them by penal 
bonds. The Legislature has failed to make any provision for the deposit 
of irrigation district funds, other than to prohibit by section 6975, Rev. 
Codes (sudb. 4), the deposit by the treasurer of such district of the dis- 
trict’s funds in any bank, or with any banker or other person, otherwise 
than on special deposit. Therefore the deposit made by Givens as 
treasurer of the Nampa & Meridian Irrigation District of the funds of 
the district in the Bank of Nampa, Limited, was a special deposit. 
And it became the duty of the receiver of that bank to treat such fund 
as the property of the irrigation district and not of the bank. 

From what has been said it follows that the trial court erred in sus- 
taining respondent’s demurrer to appellant’s application. The judg- 
ment of the trial court must be reversed and the cause remanded, with 
instructions to the trial court to overrule the demurrer and permit 
respondent to answer; and it is so ordered. Costs are awarded to ap- 
pellant. 

SULLIVAN, C J., and Morean, J., concur. 


—s oe 
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PENALTY AGAINST NATIONAL BANK FOR USURY. 


First National Bank of Stigler v. Howard, Supreme Court of Oklahoma, June 13, 1916. 1658 Pac. 
Rep. 438. 


A person who has paid usurious interest to a national bank may recover from the 
bank twice the amount of the excess over the legal rate. He is not, however, 
entitled to recover an attorney’s fee in such case. 


Commissioners’ Opinion, Division, No. 2. Appeal from District Court 
Haskell County; W. H. Brown, Judge. 

Action by J. T. Howard against the First National Bank of Stigler, 
to recover penalty for usury charged. Judgment for plaintiff, and de- 
fendant appeals. Affirmed on condition. 

E. O. Clark and J. W. Foster, both of Stigler, for plaintiff in error. 
A. L. Beckett, of Stigler, for defendant in error. 

Burrorp, C. This was an action brought by J. T. Howard against 
the First National Bank of Stigler, to recover twice the amount of 
interest paid in excess of the rate of 10 per cent per annum upon the 
principal sum loaned. There was a general demurrer filed by the de- 
fendant, which was overruled, and properly so, since the petition stated 
a cause of action. The petition, however, in addition to twice the amount 
of unlawful interest paid, sought to recover an attorney’s fee, and to 
this portion of the petition a special demurrer was lodged, which was 
by the court overruled. This was error, as the rights of the parties 
were governed by section 5198 of the Revised Statutes of the United 
States, and not by sections 1005, 1006, Rev. Laws 1910. First National 
Bank of Wellston v. Henry Green, No. 5642, 155 Pac. 502; Miller et ux. 
v. Oklahoma State Bank of Altus, No. 4397, 157 Pac. 767, not yet offi- 
cially reported. The defendant then answered, setting up that it was 
a national bank, and that the written demand made upon it was not 
sufficient; and, secondly, that the statute does not authorize a recovery 
of an attorney’s fee. The defendant demurred to this answer, and the 
demurrer was sustained. The court thereupon rendered judgment 
for the plaintiff against the defendant in twice the amount of the 
unlawful interest paid, and added as a part of the judgment an at- 
torney’s fee of $50, it having been agreed between the parties that if an 
attorney’s fee was recoverable at all, such an amount was a reasonable one. 

Under the act of Congress no demand, such as is contemplated by 
section 1005, Rev. Laws 1910, is required for the borrower may bring 
an action for the recovery of a penalty for usurious interest paid. First 
National Bank v. Green; Miller v. Oklahoma State Bank, supra. 
The action of the court in rendering judgment for the attorney’s fee 
was, however, as noted above, improper. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §500. 
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It is urged that the attorney’s fee was taxed only as costs, and not as 
a part of the judgment, and defendant in error concedes in his brief 
that he was not entitled to recover it. It appears. from the records, 
however, that the attorney’s fee was included in the judgment and not 
taxed as costs. In addition there is no authority in this kind of an action 
for taxing such costs. It is the state statute, and not an act of Congress, 
that authorizes the taxing of an attorney’s fee as costs. 

That portion of the judgment of the trial court, therefore, which gave 
to the plaintiff beiow judgment in the sum of $471.94 as penalty for 
unlawful interest paid is affirmed, upon condition that defendant in 
error file a remittitur of the attorney’s fees and furnish the clerk of this 
court a certified copy of the same within ten days. Otherwise the judg- 
ment to be reversed and a new trial granted. In the event the remittitur is 
filed the costs of the court will be divided. 

Per curtAM. Adopted in whole. 


—- —__ 


ACCEPTANCE. 


Schwabacher Hardware Co. v. A. W. Miller Sawmill Co. et al., Supreme Court of Washington, March 7, 
1916. 155 Pac. Rep. 767. 


The drawee of a bill of exchange accepted it ‘“‘payable out of proceeds of North- 
western Fisheries Company contract when same become available.’’ Under this 
contract the drawer was indebted to the drawee. The drawee subsequently 
received a remittance of part of the proceeds and applied it to the drawer’s indebted- 
ness. It was held that this was a violation of the acceptance and that the remit- 
tance should have been applied to the bill. If the acceptor intended to pay the 
bill out of the net proceeds of the contract, express words to that effect should 
have been used in the acceptance. 


Department 2. Appeal from Superior Court, King County; R. B. 
Albertson, Judge. 

Action by the Schwabacher Hardware Company against the A. W. 
Miller Sawmill Company and another. From a judgment for plaintiff 
the named defendant appeals. Affirmed. 

James Kiefer, of Seattle, for appellant. Trefethen, Grinstead & Laube, 
of Seattle, for respondent. 

BausMAN, J. Foss, indebted to the Hardware Company, drew it a 
bill of exchange on the Sawmill Company, which accepted thus: 


“Accepted payable out of proceeds of Northwestern Fisheries Com- 
pany contract when same become available.” 


The Fisheries contract was one in which, supplying Foss with material 
the Sawmill Company had become his creditor in a large amount, whence 
it contends, notwithstanding this acceptance, it had a right to repay 
this previous debt first out of subsequent receipts. In a word, “‘proceeds”’ 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §3. 
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meant net proceeds, and “available” available to drawer upon a whole 
accounting. Foss was so embarrassed that the Sawmill Company was 
obliged to take over, through a new company, his entire business and 
complete the contract itself, and, after the acceptance, various sums 
being received from the Fisheries Company, considerable was used in 
manufacture to make performance. About this portion the Hardware 
Company makes little contention. What it particularly objects to is 
the Mill Company’s applying a certain remittance to the amount due 
on the indebtedness to the Mill Company, owing before the acceptance. 
The lower court, finding no communications between the parties from 
which to determine what was actually intended, and that the Hardware 
Company was not apprised that prior indebtedness existed or ‘would 
be first paid, held that this use of that remittance violated the acceptance, 
Judgment was accordingly rendered for plaintiff. 

In this the lower court was right. As for “‘available,’’ that we can 
take only in its ordinary signification of ‘“‘at one’s disposal,’’ since no 
trade definition is proved. Nor can we say that the holder of a condi- 
tional acceptance gets no more rights than the drawer, for he gets what 
the acceptance says he gets, even if more, and when the acceptance is 
ambiguous he gets what the court decides that the acceptance says. 
As to “‘proceeds,’’ some authors go so far as to say that, when one uses 
a vague term like that in situations like these, he will be held to have 
meant gross receipts, from which even production expenses cannot be 
deducted; others, that the term means net proceeds above production 
cost or current advances on the undertaking. Whichever of these two 
lines of decision is correct, there is no authority in either of them suffi- 
cient to justify us in extending the term so as to give, not only production 
expenses, but past indebtedness, a priority over the acceptance. As 
to this last situation, the best authority is against the acceptor. In 
United States v. Bank of Metropolis, 15 Pet. 377, 395 10 L. Ed. 774, 
the Supreme Court of the United States held exactly against the acceptors 
contention when the words of acceptance were, ‘‘Accepted on condition 
that his contract be complied with.’’ Part of subsequent receipts was 
applied to extinguishment of prior balances created against the drawer 
upon the very contract referred to, and this the court found a violation 
of the acceptance, saying: 


“If one purpose making a conditional acceptance only, and commit 
that acceptance to writing, he should be careful to express the condition 
therein. He cannot use general terms, and then exempt himself from 
liability, by relying upon particular facts which have already happened, 
though they are connected with the condition expressed.”’ 


The reasons for the rule there laid down are fully amplified in that 
decision, which has never been disapproved by that court and has been 
frequently followed by others. Coffman v. Campbell, 87 Ill. 98, 101; 
Seymour v. Lumber Co., 58 Fed. 958, 7 C. C. A. 593; Posey v. Denver 
Bank, 7 Colo. App. 108, 42 Pac. 684; Greene v. Duncan, 37 S. C. 239, 
15 S. E. 956. 
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We find nothing in Taylor v. Parish, 86 Wash. 141, 149 Pac. 635, 
inconsistent with these views and the judgment of the lower court is 
affirmed. 


COLLECTING DRAFT ATTACHED TO 
LADING. 









BILL OF 





Empire Cotton Oil Co. v. Sellars, Court of Appeals of Georgia, July 6, 1916. 89 S. E. Rep. 454. 




































Syllabus by the court. 


Where a bank sends to a correspondent bank a draft with a bill of lading attached 
for collection, and the drawee has on general deposit with the collecting bank, 
when the draft is received, a sum more than sufficient to pay it, and, in conformity 
with his usual custom and course of dealings, instructed the collecting bank to pay 
the draft, and the collecting bank agrees to pay it by charging it to his account, 
and thereupon surrenders to the drawee the bill of lading attached to the draft, 
in accordance with this understanding and agreement, the transaction constitutes 
a payment of the draft as between the drawer and the drawee, although the col- 
lecting bank was insolvent at the time and was placed in the hands of receivers 
on the following day, its insolvency being unknown to the drawee at the time he 
received the bill of lading and directed that the amount of the draft be charged 
against his account with the bank, and so far as appears, being also unknown to 
the officials of the bank at that time. 


Error from City Court of Cairo; W. J. Willie, Judge. 

Action by the Empire Cotton Oil Company against O. D. Sellars. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Bell & Weathers, of Cairo, and Branch & Snow, of Quitman, for plain- 
tiffinerror. S. P. Cain, of Whigham, for defendant in error. 

Wane, C. J. The Empire Cotton Oil Company sued O. D. Sellars. 
for $362 and interest, alleged to be due for cotton seed meal. The de- 
fendant filed a plea of payment, setting up that on a day named, prior 
to the commencement of the suit, he paid the demand sued for; that the 
plaintiff shipped the meal and drew on the defendant through the bank 
of Whigham, Ga., for the purchase price, attaching the draft to the bill 
of lading for the car of meal, and the defendant paid this draft to the 
bank and received from the bank the bill of lading attached thereto. 
The case was submitted to the presiding judge, without the intervention 
of a jury, upon the following agreed statement of facts, with the right of 
direct exception reserved to both parties. The agreed statement of facts 
was as follows: 


“The plaintiff shipped to the defendant, on February 8, 1915, a car of 
meal, as set forth in the petition. Said car was shipped ‘order notify,’ 
and a draft, with the bill of lading attached, for the sum of $362 was 
placed in the hands of the First National Bank of Quitman by the plain- 
tiff, said draft being drawn on the defendant. The First National Bank 
of Quitman sent the draft to the Bank of Whigham for collection and 


NOTE:—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §124. 
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remittance, on February 9, 1915. The defendant went to the Bank of 
Whigham on February 10, 1915, and, following out a custom he had with 
said bank, received said bill of lading and left the draft with said bank 
to be charged to his account, with instructions to so charge it. He did 
not give a check on his account, but left the draft to serve as a check, 
as he had done in similar cases. The defendant had on deposit with the 
Bank of Whigham at the close of business on February 10, 1915, the sum 
of $865.22, having deposited on that day $31.93, and having withdrawn 
by check on that day $89.30, leaving a balance of $865.22 as stated. 
He had this amount on deposit in said bank to his credit when the bank 
closed and went into the hands of receivers on February 11, 1915. The 
officers of the bank did not charge the draft to the account of the de- 
fendant, and no entries appear on his account after February 10, 1915. 
The draft was not marked paid by the bank, and no entry of the trans- 
action was made whatever by the bank. The draft remained in the Bank 
of Whigham, and was returned to the First National Bank of Quitman 
by the receivers of the Bank of Whigham on March 10, 1915. At the 
time the defendant received the bill of lading from the Bank of Whigham 
he did not know that the bank was insolvent, nor was this known to the 
Empire Cotton Oil Company or the First National Bank of Quitman at 
the time the draft was sent to the Bank of Whigman for collection, or 
at the time the defendant received the bill of lading, although at that 
time the Bank of Whigham was insolvent. At the close of business on 
February 10, 1915, the Bank of Whigham had on hand in cash $ 1,022.03, 
and at the close of business on February 11, 1915, when the bank closed 
and went into the hands of a receiver, it had on hand in cash $141.47. 


The draft, with all entries thereon, is hereto attached as a part of this 


statement of facts: 
“No. 90 
“«*Empire Cotton Oil Company 
“*Quitman, Ga., Feb. 8th, 1915. 

“On demand pay to the order of First National Bank $362, three 
hundred sixty-two & 00/100 dollars. 

“Value received, and charge to account of 
“ “QO. D. Sellars, Empire Cotton Oil Company. 

Manager. 

** ‘Whigham, Ga. 

Countersigned: 
Allen Rive, Cashier.’ 

“‘Indorsement ‘Pay to the order of any bank, banker, or trust company 
all prior indorsements guaranteed. Feb. 9, 1915. First National Bank, 
64—186 Quitman, Ga. 64—186. H.L. Young, Cashier.’ ” 

The court rendered judgment finding that the plaintiff was not en- 
titled to recover the amount sued for, or any part thereof, from the de- 
fendant, and to this ruling the defendant excepted. 

Ordinarily the collecting bank is the agent of the holder of a note or 
draft, and is in no sense the agent of the maker (Dodge v. Freedman’s 
Sav. & Trust Co., 93 U. S. 379, 23 L. Ed. 920), and, as a general rule, 
when a bank receives a check from a depositor for collection, it must 
either return him the check or the money. So, also, if the collecting bank 
surrenders the check to the bank on which it is drawn and accepts a 
cashier’s check or other obligation in lieu thereof, its liability to its de- 
positor is fixed, as if it had received the cash. It has no right, unless 
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specially authorized to do so, to accept anything in lieu of money. Fifth 
National Bank of Pittsburgh v. Ashworth, 123 Pa. 212. 16 Atl. 596, 
2 L. R. A. 491, 493, and cases cited. 

‘“‘A bank which receives a sight draft for collection should not surrender 


an accompanying bill of lading until the draft has been paid.”” 3 R.C. L. 
§ 241. p. 613. 


The case of Hobbs v. Chicago Packing Co., 98 Ga. 576, 25 S. E. 584, 
38 Am. St. Rep. 320, is cited in support of this general statement from 
3 R. C. L.: 

‘‘Where a bank sent a note to a correspondent for collection, and the 
latter, which had the maker’s money on deposit, with instruction to 
pay it on the note, charged the amount to the maker, and credited it 
to the sender of the note in the regular course of business, it constitutes 
a payment, though the bank failed the next day, and returned the note 


without indorsing anything thereon, or accounting for the collection.” 
Michie on Banks and Banking, p. 1414. 


In the case under consideration it appears that the bank did not 
comply with the instructions given by the drawee and charge off the 
amount of the draft against his account. Had the amount been so 
charged against the account of the debtor in compliance with the instruc- 
tions given to the bank by him, a simpler question would have been pre- 
sented for solution. It is insisted by the plaintiff that the Bank of Whig- 
ham was its agent to collect the draft, and also the agent of the defendant 
to pay the same; that the defendant had on deposit with the bank suf- 
ficient funds to pay the draft, and the bank by virtue of that deposit 
was his agent to hold the funds and pay out or apply the same as directed 
by him, and, though the defendant directed the bank to apply a part 
of his funds on deposit with it, and pay the draft, that the payment 
could not be considered so complete as to discharge the liability of the 
debtor to the creditor until express assent on the part of the agent to so 
apply the money, since, on account of the fact that the bank was also 
agent of the drawer, a mere direction by the drawee to apply to the draft 
money which the dual agent held for him would not constitute a legal 
application of such money, unless there was evidence that the agent 
expressly or impliedly, as the agent of the drawer, consented to apply 
the money as directed. Moore v. Norman, 52 Minn. 83, 53 N. W. 809, 
18 L. R. A. 359, 38 Am. St. Rep. 526. 

Conceding for the purposes of this case, the correctness of this position, 
the record clearly discloses, not only that the collecting bank as the 
agent of the creditor or drawer, impliedly consented to apply the funds 
in its hands belonging to the debtor, so far as might be necessary, to 
the payment of the draft, in compliance with the usual custom between 
its depositor, the drawer, and the bank, as to such drafts, and nothing 
whatever appears in evidence to negative the conclusion that the agent 
of the creditor so consented to apply the money of the debtor as directed, 
but the fact that the collecting bank surrendered to the debtor the bill 
of lading attached to the draft, after receiving instructions from him to 
charge the amount of the draft against his account, amounted, in effect, 
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to an express agreement by the bank to apply the money in its hands 
as directed by the debtor, and was an affirmative act on the part of the 
bank showing its acceptance of that money as agent of the creditor. 


‘‘Where the agent of the creditor to receive payment is also the agent 
of the debtor, and as such receives money belonging to the latter which 
he has been directed by the latter to apply in payment of the creditor’s 
claim, the payment is not to be considered complete, so as to discharge 
the liability of the debtor to the creditor, until the common agent has 
expressly assented so to apply the money received by him, or has done 
some act showing an acceptance of such money as agent of the creditor. 
The effect of such debit and credit of accounts has chiefly arisen where 
the common agent was a bank,’”’ 22 Am. & Eng. Enc. of Law, p. 578: 


It was said in Smith Roofing Co. v. Mitchell, 117 Ga. 772, 45 S. E. 
47, 97 Am. St. Rep. 217, that: 

“Where one gave to another, in payment of a debt, a check upon a 
bank at which he had on deposit sufficient money to meet the payment 
of the check, and the payee deposited the check for collection in another 
bank, which immediately forwarded it to the drawee bank for payment, 
an entry on its books by the drawee bank, charging the amount [account] 
of its depositor with the amount of the check was equivalent to the pay- 
ment thereof. The drawee bank then held the amount of the check as 
the agent of the payee, and the drawer was discharged from liability 
on the debt for which the check was given.” 

Here, as in Hobbs v. Chicago Packing Co., supra, the bank actually 
made an entry on its book, charging the account of its depositor with 
the amount of the check, and the court held that this was equivalent 
to the payment of the same. 

In the case of Pollak v. Niall-Herin Co., 137 Ga. 23, 72,S. E. 415, 35 
L. R. A. (N. S.) 13, more nearly in point, the Supreme Court held: 


‘“Where a bank sends an accepted draft to a correspondent for col- 
lection, who receives in payment the check of the acceptor, being 
a depositor with the collecting bank and having on deposit a sum 
in excess of the check, and the collecting bank surrenders the draft to 
the acceptor and remits its own check to the initial bank, which check 
is not paid because of the failure of the remitting bank, such transaction 
constitutes a payment of the draft as between the drawer and the ac- 
ceptor, although the collecting bank may have been insolvent at the time, 
its insolvency not being known to its officials or the depositor.”’ 


As already said, in the present case there was no such precise affirmative 
action on the part of the bank, but, in our opinion, the surrender of the 
bill of lading, under the instruction from the drawee to charge the draft 
attached thereto against the account of the debtor, who then had on 
deposit ample funds in that bank to pay the same, was, of itself, con- 
clusive evidence of the consent of the bank to apply the funds of its 
depositor as directed by him. In other words, the mere surrender with- 
out payment in cash of the bill of lading, which it was the duty of the 
bank to hold until the attached draft was paid (5 Cyc. p. 508f), was in 
itself an affirmative acceptance of the instructions from the debtor to 
treat the draft as a check on his account with the bank. We have not 
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been able to find a ruling of the Supreme Court or of this court which 
covers the precise point involved, but, under the principle laid down 
22 Am. & Eng. Enc. of Law, supra, that where the agent of the creditor 
to receive payment is also the agent of the debtor, and is instructed to 
apply money in his hands belonging to the latter to the payment of the 
creditor’s claim, the payment is complete, and discharges the liability 
of the debtor to the creditor, if the common agent expressly agrees so 
to apply money in his hands belonging to the debtor or money received 
by him for the debtor, ‘‘or has done some act showing an acceptance of 
such money as agent of the creditor,”’ the surrender of the bill of lading, 
attached to a draft due on demand, was an affirmative act sufficiently 
indicating the acceptance by the agent of the creditor of so much of the 
money on deposit with it as was necessary to pay the draft, in accordance 
with its instructions then given. 

It is insisted by counsel for the plaintiff that, in order for the collecting 
bank to have held the defendant liable or to have justified its application 
of his funds on deposit with it to the payment of a draft against him in 
its hands for collection, the drawee must have accepted the draft in 
writing, under the provisions of Civil Code, § 3222. If the correctness 
of this view be admitted, it is apparent that the contract came within 
one of the exceptions provided for in section 3223 of the Civil Code, since 
the surrender of the bill of lading by the bank undoubtedly constituted 
such a part performance as would have supported the parol agreement 
by the drawee to accept the draft and have it charged against his account 
with the collecting bank. 

We think the court did not err in holding that the transaction set out 
in the agreed statement of facts supported the plea of payment on the 
part of the defendant, and that the plaintiff was not entitled to recover 
as against him. 

Judgment affirmed. 


DELAY IN PRESENTMENT OF CHECK. 


First National Bank v. Hans Pederson Construction Co., Supreme Court of Washington, June 21, 1916. 
158 Pac. Rep. 246. 


The defendant drew and delivered a check to the payee on the 17th. The 
payee held it until the 21st when he cashed it at the plaintiff bank near Portland, 
Ore. The plaintiff indorsed it to a Portland Bank on the same day and that bank 
sent it to a bank in Seattle on the 22nd. The Seattle bank sent it to its corres- 
pondent at Raymond, Washington, where the drawee was located on the 23rd 
and it was presented on the 24th. The check was not paid for the reason that 
the drawee had closed its doors on the 23rd. It appeared that if the check had 
been presented prior to the failure it would have been paid. It was held that the 
delay in presentment released the drawer from liability. 


Department 1. Appeal from Superior Court, King County; R. B. 
Albertson, Judge. 


NOTE.— For other similar decisions, see Banking Law Journal Digest and 
Supplement, §400-404. 





LEGAL DECISIONS 625 


Action by Peninsula National Bank against the Hans Pederson 
Construction Company. Judgment for plaintiff, and defendant appeals. 
Reversed with directions. 

John W. Roberts and Geo. L. Spirk, both of Seattle, for appellant. 
Morris B. Sachs, of Seattle, for respondent. 

Morris, C. J. Action upon agreed facts. Prior to September 17, 1914 
S. W. Bugbee was employed by the appellant company as a teamster 
in some construction work in Pacific and Lewis counties. Upon that 
day there was delivered to him a voucher check reading as follows: 


Hans Pederson Construction Co., Seattle, Washington. No. 794- 
Contract at Doty, Washington. Date, 9—17, 1914. This certifies 
that S. W. Bugbee pay roll account No. 399 has worked at teaming at 3, 
from 8-20, 1914, to 9-31, 1914. Total days and 914 hours, at the 
rate of 60c per hr. 


Deductions— 
Board. 
Commissary 
Hospital 
Miscellaneous 
Cash on account 
Total deductions 318.27 


$230.13 

Camp No. 3, Doty, Wash. 

Payable at Raymond Trust Co., Bankers, Raymond, Washington, 
for two hundred and thirty and 13/100 dollars. (Not valid over one 
hundred and fifty dollars.) 

J. H. Barnes, Superintendent. 
S. W. Bugbee, Employe. 
J. W. Penfield, Timekeeper. 

This time check must be presented at once. 

No question is raised as to the limitation named in the check, and 
that feature may be disregarded. 

Bugbee took this check to St. Johns, Or., a suburb of Portland, and 
on September 21st, cashed it at the respondent bank. Respondent 
indorsed the instrument to the First National Bank of Portland, on the 
same day, and on the next day the Portland bank indorsed it and sent 
it for collection to the National Bank of Commerce at Seattle. On 
September 23d, the National Bank of Commerce indorsed it and sent 
it to its correspondent bank at Raymond, Wash. On September 24th, 
an endeavor was made to present it for payment, but the Raymond 
Trust Company had, on September 23d, closed its doors and suspended 
business, having at the time on deposit to the credit of appellant a sum 
in excess of $3,000. For some time prior to this the Raymond Trust 
Company had been in the habit of cashing similar checks of appellant 
when presented, and had, in the course of such business, cashed similar 
ones for Bugbee. On the same day Bugbee received the check in question 
he also received from appellant a check identical, except as to amount 
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which was indorsed by him and deposited with First National Bank» 
Portland on September 19th. This check was sent by the Portland 
Bank to Raymond, and was paid on the 2Ist. It is admitted that had 
the check in question been presented prior to the failure of the trust 
company it would also have been paid. 

From the language of the trial judge in deciding the case below it is 
apparent that he was of the opinion that because of the use of the words 
“payable at Raymond Trust Company,” there was no legal obligation 
on the part of the trust company to pay the sum named in the instrument, 
It is not essential that such an obligation should be created in order 
to make the instrument a check. The giving of a check is not the creation 
of an obligation, but is merely the admission by the drawer of the exis- 
tence of an obligation to pay a certain sum of money. It imposes no 
obligation ‘on the drawee to pay the same as between the drawee and 
payee. It is nothing more than a representation by the drawer that he 
has money on deposit with the drawee subject to his order with an implied 
promise on the part of the drawer to pay the amount of the check in 
case it is not paid or accepted by the bank on which it is drawn. 1 Words 
and Phrases (Second Series) 661, and cases there cited. 

The findings are further to the effect that an account was stated 
between Bugbee and appellant in the sum of $230.13, which appellant 
promised to pay, and that respondent became the owner of this account 
through assignment from Bugbee. 

Section 3392, Rem. & Bal. Code, provides that an instrument to be 
negotiable must contain an unconditional promise to pay. Section 3394 
provides that the promise to pay is unconditional, though coupled with 
“a statement of the transaction which gives rise to the instrument.”’ 
Section 3477 provides: 


“‘Where the instrument is made payable at a bank it is equivalent 
to an order to the bank to pay the same for the account of the principal 
debtor thereon.” 


It is clear to us that this instrument is a check. The addition of a 
statement of the transaction out of which the indebtedness arose de- 
stroys neither its character as a check nor its negotiability. -Under sec- 
tion 3477 the use of the words “payable at’’ is equivalent to an order 
on a bank to pay the amount called for. The instrument being then an 
unconditional promise in writing to pay a sum certain by one person to 
another, signed by the person giving it, and made payable at a partic- 
ular bank meets every requirement of a negotiable check as contained 
in our Negotiable Instruments Law. 

Section 3576 provides that a check must be presented for payment 
within a reasonable time after it is issued or the drawer will be discharged 
from liability. Bugbee retained this check from the 17th to the 21st 
of September, when it was cashed by respondent. It was not presented 
at the bank where made payable until the 24th. Under the stipulation, 
had it been presented to the bank at any time prior to its closing on 
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September 23rd, it would have been paid. This delay was unreasonable 
and respondent must bear the loss. It does not require from the 17th to 
the 24th of any given month for the holder of a check residing at Port- 
land, Or., to present the same for payment at Raymond, Wash. This 
is evident from the fact that the check was deposited by the National 
Bank of Portland on September 19th reached Raymond and was paid 
on the 21st. No transfer or series of transfers can prolong the risk of 
the drawer beyond a reasonable time. What would be a reasonable time 
is not necessary to determine, further than to say that the time taken 
in presenting this check was not a reasonable time. Daniel on Negotiable 
Instruments, §§ 1590, 1592, and 1595. 

The judgment is reversed, with instructions to enter judgment for 
appellant. 

Mowunt, Cuapwick, and E tis, JJ., concur. 

FULLERTON, J. In my opinion the instrument set forth by the ma- 
jority is in no sense a check within the meaning of the Negotiable Instru- 
ments Act. Had it so been I think the court is in error, in deciding that 
it was not presented in time. 


NATIONAL BANK OF COMMERCE OBTAINS $700,000 
JUDGMENT AGAINST HENRY CLAY PIERCE. 


The National Bank of Commerce of St. Louis obtained a judgment 
for $700,000 in an action instituted against Henry Clay Pierce in the 
Circuit Court of the City of St. Louis. 

The action involved the rights of the parties named in the entire 
original capital stock of the Nashville Terminal Company, having a par 
value of $1,000,000. The facts leading up to this litigation date back to 
1902, when the bank loaned $700,000 to the Tennessee Construction 
Company, upon the security of certain mortgage bonds owned by the 
Construction company and issued by the Tennessee Railroad Company. 

The stock in question came into the possession of the bank in 1903 as 
security for a loan of $500,000 made to the Construction Company. 
This loan was subsequently paid but the stock remained in the posses- 
sion of the bank. The contention made by the bank was that the stock 
was pledged to it as additional security for the original $700,000 loan 
and on this point the court found in favor of the bank. 

In 1905 the Construction Company entered into an option contract, 
involving a transfer of the terminal company stock, and Mr. Van Blar- 
com, vice president of the Construction Company and also vice president 
and acting president of the bank, forwarded the stock by express to be 
deposited with the Standard Trust Company of New York as optionee. 
In December, 1908, the stock was delivered by the Standard Trust Com- 
pany to the attorney and agent of Mr. Pierce. The court decided that 





628 THE BANKING LAW JOURNAL 


the bank did not lose its lien on the stock by surrendering it for the special 
purposes of the option contract, that Mr. Pierce was not a holder of the 
stock for value without notice and that, therefore, the rights of the bank 
as pledgee of the stock were superior to those of Mr. Pierce. 

In deciding in favor of the bank, Judge William M. Kinsey, by whom 
the opinion was rendered, said: 

“Mr. Pierce admits that he had appropriated the stock in question to 
his own use before the institution of this suit. According to the views 
expressed in this memorandum, he is liable to the Bank for the amount of 
its interest therein. The Bank has a special interest only as pledgee, 
not exceeding the sum of $700,000. 

“It has been clearly shown that the stock never had a market value. 
Its par value is $1,000,000. The evidence adduced to show its actual 
value is rather meager and somewhat of a speculative character. Like 
in the case of Moffitt v. Hereford, 132 Mo. 513, the property represented 
by this stock is peculiar in its character, and its value depends more upon 
the use which can be made of it than upon its intrinsic value, including 
any franchises which the Company may own. Without railroad connec- 
tions it would be worth a comparatively small sum as compared with 
the par value of the capital stock; with railroad connections it may be 
_ worth a great deal more. When originally issued, the property was in- 
cumbered by a mortgage of $1,000,000. Since that date the capital has 
been increased to $3,000,000 on a valuation to that extent, and an in- 
debtedness in bonds for the same amount authorized. 

“Evidence as to the value of the stock consists largely in admissions 
made by those associated with Mr. Pierce in controlling the property. 
It is shown that up to 1912 dividends were paid upon the stock out of the 
earnings of the Terminal. Of the present authorized issue of bonds, 
$1,000,000 par value has been set aside to be exchanged for an original 
issue of that amount. One million dollars par value is held by Mr. Pierce 
as collateral security; the third $1,000,000 has not been issued. 

‘Taking into account the fact that as late as 1911 the stock was pay- 
ing dividends, and also taking into account the estimates made by Mr. 
Fordyce, Mr. Richards, and perhaps other witnesses testifying on behalf 
of Mr. Pierce, I think that it may be safely said that the stock was worth 
as much as $700,000 when converted by Mr. Pierce, and a judgment for 
that amount will be entered in favor of the Bank.” 


——— 
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CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


CHECK BEARING FORGED SIGNATURE AND 
INDORSEMENT. 


Kansas, August 4, 1916. 


Editor, Banking Law Journal, 

DEAR SiR:—Suppose the signature of the maker of a check is a forgery and the 
check also bears a forged endorsement, and suppose there has been no undue 
negligence; which rule should govern, that a bank is liable for payment of a 
forged endorsement or thata bank shall be the judge of the signature ofits depositors? 

For example, suppose a check is signed John Smith, and the signature is a for- 
gery, and the check is made payable to Roy Jones and the check is endorsed 
Roy Jones and the endorsement is also a forgery; that the check is drawn on bank 
A and cashed by the forger at bank B. Then bank A receives the check from bank 
B and pays bank B, charges check to John Smith’s account and does not discover 
the forgery for thirty days afterwards. Can bank A collect of bank B? 

Respectfully yours, CASHIER. 

Answer:—Where a bank pays a check which bears a forgery of the 
drawer’s signature as well as a forged indorsement, the bank is entitled 
to recover the money from the person to whom it was paid. 

The usual rule is that a bank, which pays out money on a check, which 
bears a forgery of the drawer’s signature cannot recover it back upon 
discovering the forgery. This rule is based upon the theory that a 
drawee is bound to know the signature of the drawer and having paid 
the check, thereby admitting the genuineness of the drawer’s signature, 
will not be heard to say thereafter that the signature is spurious. 

A bank, however, is permitted to recover the money paid out on a 
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check which bears a forged indorsement. The bank is permitted to 
recover in cases of this kind because the person from whom the bank 
receives the check warrants all prior indorsements. When it turns out 
that one of the prior indorsements was forged, the bank may maintain 
an action against the person to whom it paid the money upon his war- 
ranty of genuineness. 

Where the check in question carries both a forged signature and indorse- 
ment, the rule with reference to the right of a bank to recover money 
paid on a forged indorsement applies. This proposition is supported 
by the case of the First National Bank v. Northwestern Nat. Bank, 
152 Ill. 296,and Farmers National Bank v. Farmers & Traders’ Bank, 
Ky., 166 S. W. 986. 


PRESENTMENT OF NOTE. 


NortH CAROLINA, June 20, 1916. 
Editor, Banking Law Journal, 

DEAR Srr:—Please answer through your highly valued column the following: 

If I should give my note with my address and without any place of payment 
thereon to a party of another part of this State, is it his duty to send the note 
to my town for collection, and if it is not his duty so to do, is it his duty to send 
notice to me of its maturity at my address? Would your answer be different 
if the note was held by a third party? Protest in either case being unnecessary 
and waived. 

Yours respectfully, Cashier. 

Answer:—The above inquiry states that protest of the note, which is 
the subject of the inquiry, had been waived. This in itself renders 
presentment and notice of dishonor unnecessary. The Negotiable 
Instruments Law, which is in force in the State of North Carolina, pro- 
vides on this point as follows: ‘‘ A waiver of protest, whether in the case 
of a foreign bill of exchange or other negotiable instrument, is deemed 
to be a waiver not only of a formal protest, but also of presentment and 
notice of dishonor.” 

Apart from the waiver of protest the rule is that presentment for 
payment is never necessary for the purpose of charging the maker of 
a note. The following provision of the Negotiable Instruments Law 
applies here: ‘Presentment for payment is not necessary in order to 
charge the person primarily liablé (maker or acceptor) on the instru- 
ment; but if the instrument is by its terms payable at a special place, 
and he is willing and able to pay it there at maturity and has funds 
there available for that purpose, such ability and willingness are equiv- 
alent to a tender of payment upon his part.”” This section means that 
presentment is not necessary for the purpose of charging a maker or 
aceeptor with liability. The holder may make presentment if he wishes 
to and if payment is refused he may then bring suit not only for the 
amount of the instrument but for interest from the date of the present- 
ment and he is further entitled to statutory costs. On the other hand, 
if the holder does not make presentment and the maker or acceptor 
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is ready and able to pay at the time and place specified in the instru- 
ment, then that is equivalent to a tender of payment on his part and 
relieves him from liability for interest from the date of maturity and costs. 
These rules do not, of course, apply to the drawer of a bill or check 
or to an indorser. 

The fact that the instrument is transferred to a third party prior to 
its maturity does not have any bearing on the question. 


WAR TAX DOES NOT APPLY TO ACCEPTANCES. 


PENNSYLVANIA, July 13th, 1916. 
Editor, Banking Law Journal, 

DEAR Sir:—In the stamped envelope herewith will you kindly advise us your 
opinion as to whether or not the ‘‘war tax’’ stamp is required on an accepted 
time draft. We can find nothing in the law as defining a tax on acceptances, 
but possibly an accepted draft would be considered a note. 

As subscribers for some years to your magazine, we will appreciate your idea in 
this matter. We would like to have your reply by mail, and enclose postage here- 
with. 


Yours very truly, CASHIER. 
Answer:—A War Tax stamp is not required on an accepted time 


draft. 
The section of the law here involved provides for the following tax: 
“Promissory notes, except bank notes issued for circulation, and for 


each renewal of the same, for a sum not exceeding $100, two cents; 
for each additional $100 or fractional part thereof in excess of $100, 
two cents.” 

The above opinion is based on a ruling of the Treasury Department 
under date of March 4, 1915, issued to collectors of the internal revenue 
and others concerned. The ruling reads as follows: ‘“ In. view of the 
decision by the Supreme Court of the United States, the case of United 
States v. Isham, 17 Wall. 496, that ‘the liability of an instrument to 
a stamp duty as well as the amount of such duty is determined by the 
face and form of the instrument and cannot be affected by proof of facts 
outside the instrument itself,’ this office is of the opinion that drafts, 
acceptances, overdrafts and postdated checks are not taxable under the 
above act as promissory notes, even though they are used in such a way 


as to perform some of the functions of a promissory note.” 
ED 
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IRVING NATIONAL BANK. 


The Irving National Bank of New York City is distributing a statement attrac- 
tively gotten up showing the condition of its affairs on July 31, 1916. The attrac- 
tiveness is not confined to the style and makeup of the pamphlet; the statement 
contains information which should be extemely gratifying to the depositors and 
other patrons of this institution. 

It shows that the total resources of the Irving National on the date mentioned 
were $102,269,162. This is an increase of more than thirty millions over the amount 
of total resources reported on June 23, 1915. A similar gain is to be noticed in 
the deposits. In the report of June 23, 1915, this bank showed that it had deposits 
amounting to $61,726,049. In the present report this item has increased to $90,500,- 
635, a gain of nearly 50% in the brief period of one year. The Irving National, 
it may also be mentioned, has had a remarkably rapid growth in the amount of 
foreign business handled by it and is now better qualified than ever to serve its 
patrons in this field. 

In making up its statement the bank has adopted the innovation of dividing 
its assets into two classes, those which are immediately available and assets not 
yet due. The immediately available assets listed in the report are cash in vault, 
deposits in other banks, exchanges for clearing house, call loans, etc. In itemizing 
the other assets a division is made with respect to the times within which the va- 
rious loans and discounts mature. 

Because of the fact that we feel that this method of preparing the statement 
may be of interest to other bankers, we publish the statement below. 

ASSETS 
Immediately Available 
Cash in Vault $10,962,050. 10 
With Federal Reserve Bank and Exchanges 
for Clearing House......................... 11,699,388 .05 
With Correspondents and Loans at Sharp Call 18,367,881 .68 
Eligible for Re-discount with Federal Reserve 


18,338,014.64 $59,367,334 .47 


Other Loans and Discounts 
Due within 30 days $ 9,860,057 .39 
Due 30 to 90 days 7,221,493 .97 
Due 90 to 180 days 13,049,429 .17 
Due after 180 days 278,976.54 30,409,957 .07 


Short-time Securities $ 5,432,363 .15 
United States and Other Bonds 3,672,300.30 9,104,663 .45 


Customers’ Liability Account, Acceptances by this Bank and 
it Correspondents 3,387,207 .51 


ToTaL $102,269,162.50 


3,897,134 .93 

Circulating Notes 640,000 .00 
Acceptances by this Bank and its Foreign Correspondents, based 

on Imports and Exports 3,726,392 . 34 

Deposits 90,005,635 .23 


ToTaL $102,269,162.50 
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CHASE NATIONAL DOUBLES CAPITAL. 


With the enormous increase in bank deposits in recent years a corresponding 
increase in bank capitalization has been looked for. The Chase National Bank 
is the first of the large banking institutions of New York City to take this step. 
Its plans involve doubling its present capital stock of 5 million dollars and in the 
process it will distribute one of the most generous dividends which the holders of 
bank shares have ever enjoyed. 

A special meeting of the stockholders of the Chase National has been called for 
September 7th and at that meeting the stockholders will vote upon the proposal 
to increase the capital from five million dollars to ten million dollars. The fifty 
thousand shares which comprise the new issue will be offered at par to the stock- 
holders of record at the close of business on September 7th. Each stockholder 
will be entitled to take the same amount of the new stock as the amount of the 
outstanding stock which he holds on that date. On August 12th the stock of the 
Chase National was quoted at 650 bid and 660 asked. This quotation is indicative 
of the value of the right to participate in the Chase National’s increase of capital. 

The Chase National stockholders will have the right to subscribe and pay for 
the new stock to which they are entitled at any time up to and including October 
2nd. Upon that date all rights to subscribe which have not been exercised will 
terminate. Subscription warrants are to be mailed to the stockholders shortly 
after September 7th. 

With total resources aggregating 263 million dollars, the Chase National ranks 
third among New York City’s national banks. In the last report to the Comptroller 
setting forth its condition as of June 30, 1916, the Chase reported deposits amount- 
ing to 243 million dollars. 


NATIONAL BANK RESOURCES AND DEPOSITS. 


According to the statement recently issued by the Comptroller of the Currency, 
the total resources of the national banks of the United States on June 30, 1916, 
amounted to 13,927 million dollars. This represents an increase of 2,131 million 
dollars as compared with the total national bank resources of June 23, 1915. The 
statement, however, shows a decrease of 269 million dollars as compared with 
May 1, 1916. 

The total deposits, including the amount due to banks and bankers, on June 30, 
1916, was 10,856 million dollars, a reduction as compared with May 1, 1916, of 
275 million dollars, and an increase as compared with June 23, 1915, of 2,037 million 
dollars. The individual deposits, time and demand, on June 30, 1916, were 8,143 
million dollars, an increase as compared with May 1, 1916, of seven million dollars 
and an increase as compared with June 23, 1915, of 1,532 million dollars. The net 
decrease of 275 million dollars in total deposits on June 30, 1916, as compared with 
May 1, 1916, may be fully accounted for by thé reduction in the amount due to 
banks and bankers of 282 million dollars. 


MECHANICS & METALS FINANCIAL HAND-BOOK ON 
MEXICO. 


The Mechanics & Metals National Bank of New York City has recently issued 
a pamphlet entitled “Mexico, A Financial Hand-Book.” In this booklet Mexico is 
described as a land of vast opportunity, whose future has not necessarily been 
jeopardized by the revolutionary conditions prevailing for the past five years. 
The Mechanics and Metals has made a special study of Mexico and its resources 
and possibilities and is, therefore, in a position to present information that should 
be of the greatest value and interest. 

The bank takes}the stand that instead of seeking an opportunity to exploit 
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Mexico, this country will provide capital which will be eagerly sought by Mexico 
presently for restoring its crippled industries and rebuilding its railways. ‘‘ Mexico,” 
according to this bank, ‘‘can expect little material help from Europe, which for 
a long time to come will have political and economic problems of its own to solve— 
problems which would seem to preclude any active participation in the restoration 
of Mexico.” 

The booklet presents a fund of statistical and other information concerning 
Mexico. It contains chapters covering Mexico’s resources, finances, trade, currency 
system, banking system, transportation facilities, mining, petroleum and manu- 
facturing industries and agriculture. 


THE GUARANTY TRUST COMPANY’S BOOKLET ON 
FEDERAL FARM LOAN ACT. 


The Guaranty Trust Company, of New York City, has issued a pamphlet 
of 16 pages, presenting a digest of the new Federal Farm Lwvan Act, popularly 
known as the Rural Credits Bill, which became a law on July 17, 1916. The 
new law is one of the highest importance and one in which a great many persons 
are interested. The average person knows in a general way that the primary 
object of this legislation is to ‘provide capital for agricultural development, to 
create a standard form of investment based upon farm mortgage, to equalize 
rates of interest upon farm loans, and for other purposes.” 

There are very few people, however, no matter how interested they may be, who 
have time to struggle through this lengthy legislative enactment. The digest 
which has been issued by the Guaranty Trust, therefore, should be greatly appre- 
ciated by a large number. 


The subheads of the Digest are as follows: Purpose; Administration; Federal 
Farm Loan Board; Federal Land Banks; Land Bank Appraisers; National 
Farm Loan Association; Agents to Act for Federal Land Banks; Joint Stock 
Land Banks; Loans; Defaulted Loans; Farm Loan Bonds; Farm Loan Commis- 
sioner; Examinations; Penalties; Exemption from Taxation; Disposition of 
Net Earnings and Dividends; Farm Loan Registrar. 


BANKERS TRUST COMPANY PAMPHLETS. 

Among the pamphlets recently issued by the Bankers Trust Company of New 
York City is an interesting booklet now being distributed, which treats 
of the functions of a trust company and points out in detail the steps to be taken 
when a testator desires to appoint a trust company as executor and trustee under 
his will. 

The company is also distributing a pamphlet containing extracts from the in- 
heritance tax law of the State of New York, together with explanations of the 
practical operations of the law. 

Another pamphlet dealing with the tax law, now being issued by the Bankers 
Trust, is one which contains the text of ‘“‘An act to amend the tax law in relation 
to taxation on secured debts,’’ which was signed by the Governor of the State of 
New York, April 21, 1916. The pamphlet was issued by the Company in order 
to keep the clients informed as to the changes in secured debts taxes. 

In addition to those mentioned the trust department of the company has issued 
a pamphlet for clients, entitled ‘‘Calendar of Taxes.” It contains information 
conveniently arranged regarding the dates when taxes are due, when penalties 
are added, when tax books are open for inspection, and when applications must 
be filed for the reduction of assessed valuations. 

This information covers real estate taxes of the City of New York, personal 
property taxes and the federal income tax against individuals. 


oo 
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UNITED STATES MORTGAGE AND TRUST COMPANY’S 
REPORT ON CROPS AND GENERAL CONDITIONS. 


The United States Mortgage and Trust Company, of New York City has ob- 
tained expressions of opinion from its Mortgage Agents and Banking Correspon- 
dents located in 47 of the largest cities, throughout the South and West, upon the 
crop situation and other conditions vitally affecting the economic life of the country. 
The inquiries sent out were directed to the following topics: 

1. Crop conditions and prospects. 

2. Anticipated effect of Rural Credits Act on farming and mortgage rates. 

3. Real estate market; rentals. 

4. Demand for mortgage funds and tendency of rates. 

5. Retail trade and general business outlook. 

The information thus obtained has been compiled into a report which is being 
distributed by the company. This report, which is based on the opinions of many 
individuals, each speaking for his own locality on a subject of which he has first 
hand and accurate information, presents a most valuable analysis of present con- 
ditions and the general trend of opinion as to the financial and commercial outlook. 

Below we publish in full a resume, prepared by the United States Mortgage 
and Trust Company, which accompanies the report: 


1. CONDITION OF CROPS AND PROSPECTS. 

In the Southeastern Section, cotton is reported from 10 to 50% off on account 
of rain and in a smaller measure Boll Weevil. Other crops are spotty but on an 
average good. Some increased acreage is reported but a decrease in fertilization 
due largely to a shortage in potash. High prices generally prevail with prospects 


on the whole slightly below normal. 

In the Southwestern Section, conditions are generally very good with the ex- 
ception of corn in Oklahoma and cotton and corn in Southwestern Texas, thus 
giving this section a good outlook with few exceptions. 

Wheat in the Pacific Northwest is slightly below normal in yield, as well as 
acreage, while the general crop prospects in this section are reported as favorable 
on account of quality and prices. 

In the Inter-mountain Section, crop conditions may be summarized as fairly 
satisfactory, although considerable emphasis is given to the difference between 
crops in the irrigated and non-irrigated sections, the former producing much more 
favorable returns. The prospects in this section can well be stated as fairly good. 

In the North Central and Middle West, conditions are very mixed. Wheat 
rust, particularly in Minnesota is largely responsible for the decreased yield in this 
staple. Unfavorable factors in some sections, however, rather more than offset 
favorable conditions in others. Corn needs rain and if this is forthcoming the pros- 
pects for this section may be said to be fair. 


2. ANTICIPATED EFFECT OF RURAL CREDITS ACT ON FARMING— 
ON MORTGAGE RATES. 

This new measure appears to be not yet fully understood. The consensus of 
opinion, however; from the Southeastern section being that it should ultimately 
benefit and encourage ownership if properly administered, while in the South- 
western Section, considerable conflict of opinion exists, some communities evincing 
considerable enthusiasm as to its workings, while others question its practicability 
or the effect which it will exert. In Texas the question of conflict with the State 
law is quite generally raised. ‘ 

In the Pacific Northwest, the anticipated effect is considered slight and the law 
is thought by some to be too burdensome, while in the Inter-mountain Section, 
although some lack of interest exists, it is believed that farming will be encouraged. 

The North Central and Middle West Section reports no immediate effect ex- 





636 THE BANKING LAW JOURNAL 


pected but the development of small farms and increase of farm values is ultimately 
predicted. The law is thought by some to be too complicated and in need of re- 
vision. 

Throughout the entire country the opinion seems almost unanimous that rate 
reduction will result from the operation of this law although low rates and reason- 
able charges are said to already prevail in some sections, particularly the older 
farming sections of the Middle West. 


3. CONDITION OF REAL ESTATE MARKET AND RENTALS. 


Dull but improving is the consensus of opinion from the Southeastern Section 
with rentals about stationary. In the Southwest, the market and rentals can be 
said to be inactive but steady with an improving tendency. 

The Pacific Northwest is in the process of readjustment or recovery from a de- 
pression due to the enactment of prohibition measures in certain States and to a 
serious curtailment in shipping. Rentals remain generally stationary. 

The real estate market in the Inter-mountain Section is quiet but improving 
with rentals stationary in older but increasing in newer sections. 

Conditions in the North Central and Middle West vary from normal to excellent 
with a normal and steady market prevailing in the majority of cities, while rentals 
are generally reported as increasing. 


4. DEMAND FOR MORTGAGE FUNDS AND TENDENCY OF RATES. 


Summarizing the replies received from all sections on this subject, the consensus 
of opinion shows a very small inquiry for mortgage funds with the supply greatly 
exceeding the demand, resulting in a downward tendency of rates. 


5. RETAIL TRADE AND GENERAL BUSINESS OUTLOOK. 


In the Southeastern Section, retail trade is reported as generally satisfactory and 
the outlook favorable, while the Southwestern Section reports trade as fair and 
improving, being raised above normal in some localities on account of purchases 
by military forces. The outlook in this section is very good and encouraging. 

In the Pacific Northwest, retail trade varies from inactive to good with the out- 
look dependent upon shipping, while retail trade in the Inter-mountain Section is 
good to excellent with a good outlook. 

The North Central and Middle West reports trade generally good though some- 
what dependent upon unmatured crops with an outlook on the whole good to 
excellent. 

Comparing this year’s crops with the production of 1915, the results present a 
somewhat less encouraging aspect when the matter of total yield is considered. 
From the standpoint of value, however, the decrease in production is in a large 
measure, offset by higher prices and in the case of wheat by unusually good quality. 

While as stated it is quite apparent that the new Rural Credits Act is not yet 
fully understood, and while there is considerable evidence of lack of interest, it 
is equally apparent that there is a strong opinion prevalent that the Act will in 
one way or another reduce interest rates, encourage the small farmer and raise the 
price of agricultural lands, particularly in the newer and less developed sections. 
Considerable emphasis is laid upon the matter of administration and possible 
conflict with State laws. 

Real estate and rentals, except in limited sections of the Middle West remain 
generally quiet but show an inclination toward improvement, while the demand for 
mortgage funds is small with a large supply and a consequent downward tendency 
of rates. ‘ 

Retail trade in most sections is on a generally satisfactory basis with the outlook 
on the whole favorable. 
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COUNTRY BANKERS TO TEST CHECK COLLECTION PLAN. 


The organization of country bankers, formed in St. Louis on June 10th, has 
determined to test in court the constitutionality of the check collection system 
recently inaugurated by the Federal Reserve Board, under which banks are re- 
quired to remit at par checks received through the Federal Reserve System. 

The organization has sent out circulars signed by Secretary T. H. Dickson, of 
Vicksburg, Miss., who is also secretary of the Mississippi Bankers Association, 
appealing for funds to be used in defraying the expense of conducting the contem- 
plated litigation. The circular in part reads as follows: 

‘“‘ The administrative committee has consulted John B. Stanchfield, of New York 
City, who advises that there is, in his opinion, a grave doubt as to the constitution- 
ality of the requirement that banks shall remit at par to cover checks received for 
collection through the channels of the Federal Reserve system. This opinion is 
based upon the general doctrine applying to the regulation of service charges made 
by public utilities, a matter in which the courts, while upholding the authority of 
governmental commissions to regulate such charges, have held, further, that what- 
ever rates of charge are fixed must be sufficient to yield a profit to the utility itself, 
over and above the cost of rendering the service. 

“Bearing in mind that the transfer of money or its equivalent from place to place 
constitutes a definite service, it seems reasonable to anticipate that the courts would 
hold it to be worthy of profitable compensation. In the present instance the ques- 
tion of sufficiency of compensation does not arise to cloud the issue—it being 
remembered that no compensation whatever is proposed to be allowed. 

“The administrative committee has decided to bring suit, seeking to set aside 
the Federal Reserve Board’s order of May 1, on the general grounds herein outlined. 
The committee understands upon good authority that the proposed suit is regarded 
by the Federal Reserve Board in an entirely friendly light.” 

The Federal Reserve Board, not desiring any misapprehension as to its attitude 
in regard to the proposed action by country bankers, issued the following statement 
under date of July 29th: 

“The Board recognizes the right of any member bank to resort to the courts to 
test the constitutionality of any provision of the Federal Reserve act; to procure 
the court’s interpretation of any part of the Act; or to question the legality of 
any regulation of the Board. Where such a course is necessary to remove any 
doubt that may exist the counsel for the Board will co-operate as far as possible 
in expediting a hearing in order that the banks and the Board may have the bene- 
fit of a judicial determination of the question involved. 

“The statement contained in the circular above referred to that the proposed 
suit is regarded by the Federal Reserve Board in an entirely friendly light might 
lead to the conclusion that the Board is in doubt as to its powers to promulgate 
the regulation in question and, therefore, welcomes litigation designed to settle 
the question. The fact that such an impression may be created by the circular 
is evidenced by inquiries received from some of the banks as to the attitude of the 
Board. This statement is, therefore, misleading. The regulation in question was 
adopted after deliberate consideration and is intended to carry out one of the impor- 
tant purposes of the act. namely, the substitution of one compact clearing system 
for the many independent collection organizations heretofore in force. 

“The Board has not been informed of the character or form of procedure it is 
proposed to adopt in order to set aside the regulation of May 1. If any of the mem- 
ber banks feel aggrieved at this regulation and desire to resort to the courts there 
is, of course, no disposition on the part of the Board to interpose any objection 
to any action they may deem it proper to take. It desires, however, to correct 
any impression that may have been created that the proposed litigation is a ‘friendly 
suit’ in the sense that this language is ordinarily used, namely, a suit to determine 
some question about which the parties involved are mutually in doubt.” 
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The organization is objecting, not only to the check collection plan, but to the 
recent order of Postmaster General Burleson, directing postmasters in rural com- 
munities to collect checks on non-member banks in their respective localities and 
to remit for them without charge. 

When the order directing postmasters to act for Reserve Banks in making 
collections was first issued, Congressman Kitchin, chairman of the House Ways 
and Means Committee, denounced the order as an outrage and labelled it as a 
serious political blunder. Mr. Kitchin’s statement called forth the following reply 
from Representative Carter Glass, chairman of the House Banking and Currency 
Committee. 

“The Federal Reserve Act seeks to abolish the scandalous system of financial 
leechery and extortion practiced by certain banks under the guise of check collection 
charges. To assert that four-fifths of the state banks derive fifty per cent of their 
net income from check collection charges is to furnish startling illustration of the 
necessity of putting an end to such extortion. 

“Banks that exist only to get something to which they have no defensible title 
are not banks; they are money sharks, and to put a stop to their exactions will 
not hurt any community. 

“Tf there are 8,000 such banks, as Mr. Kitchin asserts, it may be replied that 
there are considerably over 8,000,000 people of the United States who do business 
by check and who should not have their deposit accounts preyed upon. It is said 
that ninety-two per cent of the business of the United States is transacted through 
our system of checks and drafts rather than by the use of currency. 

“It doesn’t help the matter to say that banks doing this business are state 
banks. A tax on business is a tax on business, whether levied by the state or 
national banks; and, accepting Mr. Kitchin’s own figures, this tax has been applied 


with such severity as to have furnished fifty per cent of the net income of 8,000 
banks. A bank which admits that fifty per cent of its net income is derived from 
taxing checks on the constructive interest theory, has no excuse for its existence. 
It should be put out of business and the quicker the better. Public sentiment 
has compelled an abandonment of the system in the larger business communities 
of the country. and the Federal Reserve Act was intended to force it out of existence 


everywhere.” 


AMERICAN TRUST & SAVINGS BANK OF BIRMINGHAM 
JOINS FEDERAL RESERVE SYSTEM. 


The American Trust & Savings Bank of Birmingham, Ala., has become a member 
of the Federal Reserve system. In taking this step, this institution follows the 
example set by the Corn Exchange Bank of New York. W. W. Crawford, president 
of the American Trust and Savings Bank, in announcing the reasons which promp- 
ted his bank to join the Federal Reserve system, stated that he could not improve 
upon the statement by Walter E. Frew, president of the Corn Exchange Bank of 
New York City at the time when that bank signified its intention to become a 
member bank. Mr. Frew’s statement on this occasion was published in the July 
issue of the BANKING LAW JOURNAL. 

Mr. Crawford is quoted as follows in the Birmingham Age Herald: ‘“‘Both Mr. 
Harding and Mr. Kettig have talked to me at length in recent months about the 
splendid work the Federal Reserve Bank has done. I was of the belief at the outset 
that it would be a success. I have always had great confidence in Mr. Harding’s 
splendid ability as a banker and I was eminently satisfied when such a strong 
financier and man of business ability as Mr. Kettig was made a director of the 
Atlanta Bank. Naturally, as a State bank, we waited a time to observe the workings 
of the Federal Reserve system. Being convinced that it was grounded upon the 
right principles and effective in its workings, our bank applied for admission, 
and we are now a member of this great system. 
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“In this connection it would not be amiss for me to state that Mr. M. B. Wellborn, 
Chairman of the Board, and Mr. J. A. McCord, Governor of the Federal Reserve 
Bank of Atlanta, with their examiner, Mr. Albertson, came over personally and 
examined our bank. I was naturally much pleased that all three highly indorsed 
our application.” 


CHATHAM AND PHENIX TO HAVE NEW BANKING HOUSE. 


The fact that a banking institution is obliged to take new quarters for the pur- 
pose of acquiring additional space in which to carry on its business is the best 
evidence of the bank’s progress and growth. 

The Chatham and Phenix National Bank of New York City, has completed 
arrangements under which it will move about the first of next January from its 
present banking rooms at 192 Broadway to the Singer Building, 149 Broadway. 
Extensive improvements will be made and when they are finished the Chatham 
and Phenix will have banking quarters which will compare with any in the City of 
New York. 

The development and growth of this bank since Louis G. Kaufman became 
associated with it is truly remarkable. Shortly after Mr. Kaufman assumed the 
presidency of the Chatham National Bank, he brought about the merger of that 
institution with the Phenix National Bank. About four years ago the Century 
and the Jefferson Bank were merged under the name of the Century and Mr. Kauf- 
man was made chairman of the board. Early in the present year the Century Bank 
took over the Security Bank and its eleven branches and a short time later was 
consolidated to the Chatham and Phenix. 

Five years ago this bank had deposits amounting to about 15 million dollars. 


In the last report to the Comptroller which set forth the condition of the bank on 
June 30, 1916, deposits to the amount of $79,523,220 are recited. This represents 
an increase of nearly 40 millions over the amount of deposits reported on June 23, 
1915. The Chatham and Phenix is one of the very few banks of New York City which 
was able to show a gain in the amount of deposits between the dates of May 1, 
1916 and June 30, 1916. The increase during that period was approximately two 
million dollars. 


OUTLINE OF FARM LOAN ACT—ORGANIZATION OF BOARD. 


The Federal Farm Loan Act, popularly called the Rural Credits Law, became 
effective on July 17, 1916, on which dateit was signed by President Wilson. 

On July 27th, the President sent to the Senate the names of Judge Charles E. 
Lobdell of Great Bend, Kan., George W. Norris of Philadelphia, William S. A. 
Smith of Sioux City, Iowa, and Herbert Quick of Berkeley Springs, W. Va., who, 
together with Secretary McAdoo, will constitute the farm loan board. The act 
provides that the Secretary of the Treasury shall be chairman ex-officio of the 
board. On August 7th the men named by the President met in the office of 
the Secretary of the Treasury and Mr. Norris was designated by the president as 
executive head of the board. At the same time W. W. Flannagan of Montclair, 
New Jersey, was elected secretary of the board. 

Mr. Norris is a graduate of the University of Pennsylvania and was engaged in 
newspaper work from 1880 to 1886, after which time he took up the practice of 
law. He subsequently entered the bond and investment business and in 1911, at 
the request of Mayor Blankenburg, he accepted the directorship of the Municipal 
Department of Wharves, Docks and Ferries. He is a director and deputy chairman 
of the Federal Reserve Bank of Philadelphia. 

Judge Lobdell was admitted to the Kansas Bar in 1882 and served in the legis- 
lature of that state for ten years. In 1902 he was elected judge of the 23rd Judicial 
District. He resigned his judicial position in 1911 to become president of the 
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First National Bank of Great Bend. In 1914 he was president of the Kansas Bar 
Association and in 1915 president of the Kansas Bankers Association. 

Captain Smith is an expert in farm practice in the Department of Agriculture at 
Washington. He has long been a close student of rural credits and is considered 
an authority on farm loans. For many years he was director of the Stock Yards 
National Bank of Sioux City, Iowa, which institution transacts an extensive busi- 
ness with farmers. 

Mr. Quick is also widely known as a student of rural credits and until a short 
time ago was editor of Farm und Fireside. He has been nominated three times on 
the Democratic ticket for mayor of Sioux City and was elected once, his term of 
office being from 1898 to 1900. In 1902 he received the Democratic nomination 
for judge of the Supreme Court of Iowa. 

The primary purpose of the Farm Loan Act is to promote agricultural prosperity 
by enabling farmers to borrow money on farm-mortgage security at a reasonable 
rate of interest and for relatively long periods of time. Toattain this object, the 
two farm-mortgage systems are provided: (1) A system operating through regional 
land banks; and (2) a system operating through joint-stock land banks. 

These two systems are to be under the general supervision of the Federal Farm 
Loan Board. 

THE FEDERAL LAND BANK SYSTEM. 

Under the Federal land bank system the Act provides for Federal land banks 
which make loans, for the first twelve months, exclusively through local national 
farm loan associations composed of borrowers. These associations shall be share- 
holders in the banks and in that way the members, who are the borrowers, will 
share in the profits of the bank. The money for the loans is to come partly from 
the capital of the banks and partly from the sale by the banks of bonds secured 
by first mortgages on farm lands. The Act requires that the rate of interest 
charged on farm loans shall not exceed 6 per cent per annum. 

The United States shall be divided into 12 farm loan districts and a Federal 
land bank with a subscribed capital stock of not less than $750,000, each share $5, 
shall be established in each district . Each Federal land bank may establish branches 
in its district, Within thirty days after the capital stock is offered for sale it may 
be purchased at par by anyone. Thereafter, the stock remaining unsold shall 
be bought by the Secretary of the Treasury for the Unites States. It is provided, 
however, that the Government shall not receive any dividends on its stock. Ulti- 
mately, it is intended that all the stock in the banks shall be owned by the asso- 
ciations of borrowers. 


NATIONAL FARM LOAN ASSOCIATIONS. 


The Act provides for the creation of local national farm loan associations through 
which it is contemplated that the Federal land banks shall make their loans. 
In the event that a local loan association is not formed in any locality within a 
year, the Federal Farm Loan Board may authorize a Federal land bank to make 
loans on farm land through approved agents. Ten or more persons who own and 
cultivate farm land qualified as security for a mortgage loan under the Act, or who 
are about to own and cultivate such land, may form such an association, provided 
the aggregate of the loans desired by the membership is not less than $20,000. 
Each member must take stock in his association to an amount equivalent to 5 
per cent of the amount he wishes to borrow. This stock the association holds in 
trust as security for the member's individual loan. The association, in turn, when 
applying for money from the bank, must subscribe for stock in the bank to an 
amount equivalent to 5 per cent of the sum it wants to obtain for its members. 
This stock is held in trust by the bank as security for the loans it makes through 
the association. If a prospective borrower has no money with which to pay for 
his association stock, he may borrow the price of that stock as a part of the loan 
on his farm land. 
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CONDITIONS UNDER WHICH LOANS MAY BE OBTAINED FROM 
FEDERAL LAND BANKS. 

The Act specificially defines the purposes for which loans may be obtained. 
These are: 

“‘(a) To provide for the purchase of land for agricultural uses. 

““(b) To provide for the purchase of equipment, fertilizers and live stock neces- 
sary for the proper and reasonable operation of the mortgaged farm; the term 
‘equipment’ to be defined by the Federal Farm Loan Board. 

““(c) To provide buildings and for the improvement of farm lands; the term 
‘improvement’ to be defined by the Federal Farm Loan Board. 

“(d) To liquidate indebtedness of the owner of the land mortgaged, existing 
at the time of the organization of the first national farm loan association 
established in or for the county in which the land mortgaged is situated, or indebted- 
ness subsequently incurred for one of the purposes mentioned in this section.”’ 

Loans may be made only on first mortgages on farm land. 

Only those who own and cultivate farm land or are about to own and cultivate 
such land are entitled to borrow. 

No one can borrow save for the purposes stated in the Act and those who after 
borrowing do not use the money for the purposes specified in the mortgage are 
liable to have their loans reduced or recalled. The secretary-treasurer of each 
association is required to report any diversion of borrowed money from the pur- 
poses stated in the mortgages. 

No individual can borrow more than $10,000 or less than $100. 

No loan may be made for more than 50 per cent of the value of the land mortgaged 
and 20 per cent of the value of the permanent insured improvements upon it. 

The loan must run for not less than five and not more than forty years. 

Every mortgage must provide for the repayment of the loan under an amortiza- 
tion plan by means of a fixed number ofannual orsemi-annual installments sufficient 
te meet all interest and pay off the debt by the end of the term of the loan. The 
installments required will be those published in amortization tables to be pre- 
pared by the Farm Loan Board. 

The bank is given power to protect itself in case of default by recalling the loan 
in whole or in part or taking other necessary action. 

No Federal land bank is permitted to charge more than 6 per cent perannum 
on its farm mortgage loans, and in no case shall the interest: charged on farm mort- 
gages exceed by more than one per cent the rate paid on the last issue of bonds. 

The Federal Land Banks are specifically prohibited from charging in connection 
with making a loan any fee or commissions which are not authorized by the Farm 
Loan Board. The authorized fees need not be paid in advance but may be made 
part of the loan. 

FUNDS AVAILABLE FOR LOANS. 

After a Federal land bank has loaned on first mortgage $50,000, it can obtain 
permission from the Farm Loan Board to issue $50,000 in farm loan bonds based 
on these mortgages, sell such bonds in the open market, and use the money thus 
obtained to lend on other mortgages. 

This process of lending on mortgages and selling bonds in issues of $50,000 may 
be repeated until bonds to the amount of twenty times the bank’s paid-up capital 
are outstanding. If each bank should have only its required minimum paid-up 
capital of $750,000, this plan will provide eventually, if all the authorized bonds 
of the 12 banks are sold, over $180,000,000 to lend on first mortgages on farm land. 
The banks, however, can increase their capital stock above the required minimum 
and so increase the amount of bonds they can sell, and thus increase the total 
amount of money available for loans on farm mortgages. 

To make these bonds attractive to investors, the bonds, together with the mort- 
gages upon which they are based, are exempted from Federal, State, municipal, 
and local taxation and are made legal investments for fiduciary and trust funds. 
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The capital stock of the Federal land banks is also exempt from taxation. Federal 
reserve banks and member banks of that system are empowered to buy and sell 
these bonds. They are to be issued in denominations of $20, $50, $100, $500, and 
$1,000. 

AGENTS OF LAND BANKS. 

In sections where local conditions do not make the formation of associations 
practicable, the Farm Loan Board may authorize the Federal land bank to make 
loans through agents approved by the board. These agents are to be banks, 
trust companies, mortgage companies or savings institutions, chartered by the 
State. They may receive as compensation the actual expense involved in trans- 
acting the loan and in addition thereto a sum not to exceed one-half of one per 
cent per annum on the unpaid principal of the loans made through them. When 
the Farm Loan Board decides that a locality is adequately served by farm loan 
associations, no further loans are to be made through agents. 


JOINT-STOCK LAND BANKS. 

In addition to the system of 12 Federal land banks and the national farm loan 
associations of borrowers, the Act permits the establishment of joint-stock land 
banks and authorizes them to carry on the business of lending directly to borrowers 
on farm mortgage security and issuing farm loan bonds. These banks must have 
a capital of not less than $250,000. They are under the supervision of the Federal 
Farm Loan Board, but the Government does not lend them any financial assistance. 

The joint-stock land bank is free from many of the conditions imposed on the 
Federal land banks. Subject to the 50 and 20 per cent value limitation and the 
limitation as to territory, the joint-stock land bank may lend more than $10,000 
to a single individual, and it is not restricted to making loans for the purposes 
specified in the case of the Federal land bank. 

The joint-stock bank, like the Federal land banks, cannot charge an interest 
rate on farm mortgages in excess ot 6 per cent, nor shall such interest rate exceed 
by more than 1 per cent the rate of interest paid by the bank upon its last issue of 
bonds. A joint-stock bank is limited in its bond issue to 15 times it capital and 
surplus. 

Among the restrictions placed on these banks under the Act are (1) that their 
mortgages must provide for an amortization system of repayment such as is 
prescribed in the case of loans through the Federal land banks, and (2) that they 
shall in no case demand or receive under any form or pretense any commission or 
charge not specifically authorized by the Act and approved by the Farm Loan 
Board. 

The bonds of the joint-stock land banks are exempted from taxation. Their 
capital stock, however, is not exempted. 


INCOME TAX CHART. 

N. W. Halsey & Co., of New York City, has issued a chart indicating the amount 
of tax that will have to be paid on incomes ranging from five thousand to one 
million dollars per year, in the event the proposed increases incorporated in 
the Revenue Bill become alaw. The chart also indicates the amount of.tax payable 
on incomes under the present law. 

On the opposite page we reproduce the chart in reduced size. The chart issued 
by Halsey & Co. is eighteen by twelve inches. In each instance the calculations 
on the chart are based on an exemption of $4000. Under the law a married man 
living with his wife, or a married woman living with her husband, is exempt from 
paying tax on income to the extent of $4000. Where the person is unmarried, the 
exemption is only $3000. 

In sending out the chart Halsey & Co. call attention to the fact that the proposed 
change in the law will probably result in a larger demand for municipal bonds 
for the reason that the income of these securities is specifically exempt under the 
law. Copies of this chart may be obtained by application to any of the offices of 
N. W. Halsey & Company. 
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E. C. McDOUGAL’S LETTER ON CHECK COLLECTIONS AND 
PROPOSED BRANCH BANKS. 


Elliott C. McDougal, President of the Bank of Buffalo, of Buffalo, N. Y., has 
sent a letter to each state bank and trust company in the State of New York, in 
which he calls attention to the fact that the Bank of Buffalo has not agreed to 
remit to the Federal Reserve Banks at par for checks on itself. This is to correct 
an impression to that effect that might be drawn from a circular issued by the 
Federal Reserve Board, giving a list of banks upon which items will be received 
by the Federal Reserve Banks for collection and credit. 

In this letter Mr. McDougal points out that there is plenty of room for both 
the Federal Reserve system and the State system and the public will be better 
served by the orderly and natural development of these two systems in competition 
with each other, than by the monopolization of the entire banking field by any one 
system. He also calls attention to the fact that a bill, providing for branch banks, 
is being rushed through Congress without giving the measure proper publicity. 

Below we give Mr. McDougal’s letter in full: 


We have received a copy of a pamphlet issued by the Federal Reserve Board, 
giving a list of banks, items upon which will be received by Federal Reserve Banks 
for collection and credit. In that list are the names of a large number of State 
Banks. This does not mean that all such State Banks have agreed with the Federal 
Reserve Banks of their districts that they Will remit at par for checks on themselves. 
For instance, the Bank of Buffalo is on the list. The Bank of Buffalo has not agreed 
to remit to the Federal Reserve banks at par for checks on itself. Buffalo has a 
number of National Banks which are members of the Federal Reserve System. 
The Federal Reserve Bank of New York can send to such National member banks 
checks on all Buffalo banks which are not members, and in this way collect them 
at par. To this the Bank of Buffalo has no objection, as it stands ready at all 
times to pay its checks in cash when presented over it own counters. It is, how- 
ever, essential that the State Banks receiving these lists do not gather a wrong 
impression to the effect that an unusually large number of State Banks have filed 
their agreements with the Federal Reserve Banks. 

Providing the Federal Reserve Board will conduct the Federal Reserve System 
without interfering with or attempting to coerce non-member banks, not one 
straw should be laid in the way of the success of the Federal Reserve System. 
It is perfectly natural that the rulers of that System should wish to build it up to 
the greatest possible perfection. It is perfectly natural that they should wish to 
embrace in it all of the banking institutions in this country. Whether that would 
be best for the public is an entirely different question. 

Until experience has proven the contrary the following points appear to be per- 
fectly clear:— 

First. That the Federal Reserve System is big enough as it is, and that until 
it has perfected its own machinery and proven to the country at large that it should 
be allowed to monopolize the entire banking system of the country operating 
under both State and National laws, no further extraordinary attempt should 
be made to enlarge it. 

Second. The Federal Reserve System is not a sacred thing. It is not treason 
to say so. The entire question is a business proposition pure and simple. Fora 
State Bank to study the operations of the Federal Reserve System, to form its 
own judgment as to whether or not it is best for it to enter, and to discuss all such 
matters of opinion with the other State Banks, is perfectly proper. For a State 
Bank, or any body of State Banks, to attempt to interfere with the operations of 
the Federal Reserve System, except in cases where it clearly invades the rights of 
State Banks, is not proper. 
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Third. The public will be much better served providing every State has its 
own system, competing with the Federal Reserve System. Within reasonable 
limits such competition will improve both systems. Monopoly under the Federal 
Reserve System would be harmful. 

Fourth. By reason of the widely differing requirements of the different localities 
our State systems, each operating under laws peculiarly applicable to the State 
in which it operates, can be adjusted to meet local conditions. If there be any 
principle that is clear it is the principle that banks simply furnish the necessary 
machinery for facilitating the business of this country, and that machinery should 
be adjusted to suit business, and not business adjusted to suit machinery. In 
elasticity of adjustment to business needs our State systems are distinctly superior 
to the Federal Reserve System. 

Fifth. There is plenty of room in this country for both systems. Each can 
prosper without injury to the other. There is no good reason why either should 
endeavor to extinguish the other. 

There is one very important matter, which apparently is being rushed through 
without proper publicity. Apparently the Federal Reserve Board and the admin- 
istration are endeavoring to hurry through Congress a bill providing for branch 
banks, without giving the banks of the country an opportunity for discussion. 
There may be a difference of opinion among bankers on this subject; some may 
favor branch banks, some may be flatly opposed to them, but there is practically 
unanimity of opinion to the effect that the present bill is an entering wedge, the 
result of which probably will be eventually to drive out of existence almost all of 
the country banks in the United States. Even if the public interests require this, 
so radical a change should not be made in secret. Our reason for assuming that 
it is being done in secret is that apparently all information is either kept from the 
newspapers or they are requested to suppress it; so as far as the Buffalo papers 
are concerned, practically nothing has appeared giving the public the information 
concerning so important a matter, to which it justly is entitled. 

Yours respectfully, 
E. C. McDouGat, President. 


HALSEY COMPANY MERGES WITH NATIONAL CITY CO. 


Plans have been completed under which the National City Company will take 
over the bond and banking business of N. W. Halsey & Co. The first named con- 
cern will also absorb the extensive bond selling department conducted by the 
National City Bank of New York. 

The National City Company is a subsidiary corporation of the National City 
Bank and is capitalized at $10,000,000. It was originally incorporated for the 
purpose of holding stocks and other securities which the National City Bank, 
under the National Bank Act, was not authorized to buy. Most of its capital stock 
is in the hands of stock holders of the bank. 

All except two of the officers of N. W. Halsey & Co., which is an incorporated 
concern, will become affiliated with the National City Company and the employees 
of the Halsey Co., numbering more than 200, will take up their quarters in the City 
Bank building. The merger will also result in about 100 employees in the bond 
department of the bank becoming employees of the National City Company. 
The consolidation includes the New York, Boston, Philadelphia, Cleveland, 
Baltimore and Washington houses of the Halsey Company. 

Last year N. W. Halsey & Co., sold bonds to the value of considerably more than 
$150,000,000. The bond department of the City Bank has been known partic- 
ularly for its dealings in United States Government issue. For many years it 
has bought and sold 2% bonds used for circulation for account of other national 
banks. When the details of this merger have been carried out, the National City 
Company will have what is believed to be the largest bond selling business of any 


concern in the United States. 
———_— oo —__ 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the week ending August 7, 1915, and August 5, 1916, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 


Loans and Legal Net Legal Net | Deposits 


Discounts 


Loans and 
Discounts 


BANK 


Members of Federal 
Reserve Bank. 

Bank of N. Y. N. B. A.... 

Merchants National 

Mechanics & Metals Nat. 

National City 

Chemica! National 


Atlantic National 

Nat. Butchers & Drovers 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National....... 
Citizens Central Nat..... 
Market & Fulton Nat.... 
Corn Exchange Bank.... 
Importers’ & Traders Nat 
National Park 


East River National 
Second National 

First National 

Irving National......... 
N. Y. County National... 


Chase National 
Lincoln National 
Garfield National 
Fifth National 
Seaboard National 


Liberty National........ 
Coal & Iron National.... 
Union Exchange Nat.... 
Nassau Nat. Bank Bklyn 
Broadway Trust Co 


State Banks not 
Members of Federal 
Reserve Bank. 
Bank ofthe ManhattanCo. 


Metropolitan Bank...... 
Bowery 

German American 

Fifth Avenue 


German Exchange 
a 
Bank of the Metropolis... 
West Side Bank 

N. Y. Produce Exchange. 
State Bank 


0 ere 


Average 
1915 


$33,975,000 
28,603,000 
102,533,000 
253,206,000 
30,650,000 


10,641,000 
2,038,000 
76,378,000 
186,689,000 
45,675,000 


103,382,000 
26,384,000 


31,774,000 
121,172,000 


1,909,000 
15,435,006 
142,371,000 
53,590,000 
9,739,000 


138, 138,000 
15,342,000 
8,531,000 
4,452,000 
30,049,000 


38, 156,000 
7,786,000 
10,667,000 
8,700,000 
15,983,000 


40,630,000 
31,113,000 
10,529,000 
4,972,000 
2,098,000 


yore 


4,729,000 
14,620,000 


3,591,000 
,025,000 
13,466,000 
4,550,000 
11,802,006 
19,156,000 


Average 
16 


$32,808,00 


62,943 ,CO0 
109,417,000 


10,204,000 
185,490,000 


Deposits 
Average 
1915 


$32,477,000 
27,814,000 
123,012,000 
307,214,000 
28,810,000 


10,730,000 
1,653,000 
77,472,000 
179,411,000 
47,131,006 


119,681,000 
24,460,000 
9,395,000 
90,315,000 
28,159,000 
123,199,000 


1,920,000 
12,446,006 
133,800,000 
62,976,000 
9,529,000 


164,581,000 
17,394,000 
8,773,000 
4,448,000 
35,835,000 


41,948,000 
7,719,000 
10,137,006 
7,993,000 
17,099,000 


47,600,000 
29,664,000 
11,585,000 
4,735,000 
2,341,000 


Deposits 
Average 
1916 


$30,456,000). . . 


27,830,000 


128,040,000} 4. 
406,672,000/32. 


31,567,000) 9. 


12,960,000/20. 


27,012,000 


135,989,000] 10. 


2,380,000)23 . 
14,594,000)17. 
140,760,000} 5. 
78,454,000/24. 
10,220,000) 7. 


210,962,000/28 . 
20,327,000)16. 
9,302,000) 6. 
5,612,000)26. 
44,221,000/23. 


55,369,000/31 . 
8,680,000) 12. 


12,209,000/21 


9,558,000)19. 
21,649,000/26. 


45,239,000}... .. 
28,003,000)... . 


12,288,000) 6. 
6,043,000)27. 
2,617,000)11. 


13,641,000/41 . 
3,750,000/20. 
6,302,000)37 . 

18,350,000)17. 


4,493,000/29. 
6,454,000) 8. 
13,594,000) 6. 
4,631,000) 8. 
16,839,000/23 . 
25,868,000/22. 
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